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P-ROCEEDI-NGS
10: 03 a. m

VI CE CHAI RPERSON HART: And you nmay call the --
| guess we have a few prelimnary matters to --

M5. ROSE: Prelimnary matters, yes --

VI CE CHAI RPERSON HART: -- to deal with.

M5. ROSE: -- the hearing.

The first woul d be 19758, application of 1505 Neal
Street LLC, pursuant to 11 DCVR Subtitle X, Chapter 9, for
a special exception wunder the residential conversion
requi rements of Subtitle U, Section 320.2 to convert the
exi sting principal dwelling unit into a seven-unit apartnent
house in the RF-1 Zone at prem ses 1505 Neal Street N E.,
Square 4072, Lots 48 and 47.

There are two prelimnary matters regarding this
case. First, the Applicant is requesting a postponenent.
And second, there are three party status requests filed in
this case. The Applicant has also filed opposition.

VI CE CHAI RPERSON HART: Ckay. So, wel cone,
ever ybody. If you could, provide your nane and address
starting fromny right. You have to push the button.

MS. BONDS: Teri nee Bonds, 1232 Montell o Avenue
N. E.

VI CE CHAI RPERSON HART: B-O N-D-S?

MS. BONDS: Um hmm
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4
MR WTZKE: Thomas Wtzke, 1515 Neal Street N. E

VI CE CHAI RPERSON HART: W't zke?

MR WTZKE: WI-T-Z-K-E

VI CE CHAI RPERSON HART: Thank you.

M5.  MERCHANT- STOUTAM RE: Roberta Merchant -
Stoutamre, 1509 Neal Street N E

MR, HORGAN:. Kevin Horgan, 1501 Neal Street N E

MS. MOLDENHAUER: Good norning, Vice Chart Hart
and nmenbers of the Board. Meridith Ml denhauer fromthe | aw
firmof Cozen O Connor here on behalf of the Applicant.

MR, OLUGBUY: |I|srael A ugbuy, 1401 New Yor k Avenue
N. E.

VI CE CHAI RPERSON HART: Can you spell your | ast
nanme, please?

MR OLUGBUY: OL-UGB-UY.

VI CE CHAI RPERSON HART: Thank you.

M5. BIGLEY: Alyssa Bigley of the Iaw firm Cozen
O Connor on behal f of the Applicant.

VI CE CHAI RPERSON HART: Ckay. So we have a
request for a postponenent.

M5. MOLDENHAUER: Good norning. | will provide
sone additional information.

So we have been working with a solar conpany.
And, you know, there's opposition fromsone of the nei ghbors

i ndi cating that, you know, why is this taking so |ong.
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W' ve actually been working quite diligently. And
we've nodified the design now going on three to four
different tinmes trying to reduce the structure in order to
cone into conpliance and to cone under any fibers and i npact
of the solar panels in the property that abuts to the north
of the structure. So that is why we are asking for this.

We have been working with the solar conpany, as
well as the architect. Once, obviously, the solar conpany
comes back with information we then have to work with the
architect or the third party to then nodify the design, then
to go back. And it's been an iterative process.

And we are obviously not in a position where we
have revised plans yet. And so it would not be prudent to
nove forward until we actually have a set of plans, along
with the solar study, that we can then put forth to Ofice
of Planning to review and to nove forward with this project,
whi ch woul d be, you know, requesting a special exception for
seven units, two of which would be | Z af fordabl e. Thank you.

VI CE CHAlI RPERSON HART: And, Ms. Mbl denhauer, the
changes to the design would be that you are trying to alter
the roof structure to be able to, or the height of the
building to be able to reduce the anobunt of inpact to the
solar array, | guess, that's nearby.

M5. MOLDENHAUER: Absolutely correct. So we had

originally proposed to have a three-story structure on top
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of the existing two-story structure. Some of the
nodi ficati ons has been to actually reduce and elimnate the
third-story structure on top of the original building and to
pul | that back so it's only a three-story structure on the
new addition, as well as pulling in the structure based on
work froman arborist, as well as then reduci ng the parapets,
so that way the overall inpact on the solar panels and
abutting properties.

VI CE CHAI RPERSON HART: Yes, Ms. Wiite.

MEMBER WHI TE: One question | had is whether or
not you're working on making any reductions in the rear of
t he building as well, because | noticed in the, what you have
now it's going back 50 feet, alnpbst 50 feet from the
adj oi ni ng property, correct?

MS. MOLDENHAUER:  Correct, vyes.

MEMBER WHI TE: Not to get into the nuances of the
case, but | wondered if that was sonething that was being
| ooked at as well.

MS. MOLDENHAUER: Yes, we do, we are | ooking,
obviously we are requesting a waiver fromthe rear addition
requi rements. But we have been al so | ooking at pulling that
in, especially based on the root inpact of an existing
heritage tree. And so we are reducing that and pulling that
in so it's not as large of an addition in the rear, yes.

MEMBER WHI TE: Thank you.
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7
VI CE CHAl RPERSON HART: Any other questions?

Ckay.

So we have several folks that have, that are
requesting party status. And | understand that. W'Il| get
tothat ina mnute. But | was trying to kind of figure out
about the postponenent request.

Several of you have -- I'm talking to you al
because | know that you've submtted these requests. You
have al so submtted sonme docunents that are in, | guess in
opposition to the postponenent? | don't know who wants to
speak about it.

MR, HORGAN: Yes, | have.

VI CE CHAI RPERSON HART:  Sure.

MR. HORGAN: | respect that they are waiting on
a solar study. But we net with the Applicant on February 9th
in ny hone.

At that time just coincidentally, they bought a
property next to sonebody who has a 3D nodel of his house in
Googl e SketchUp. And | inmediately within mnutes, | showed
them They described to nme the depth and the wi dth of what
they were going to do verbally. | dropped that into the
nodel .

They' ve known for alnost four nonths what they
were doing consistently. At two SMD neetings, at two ANC

neeti ng we have shown themnodel s of what this will do. This
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IS not a surprise in any shape or form

| have previously submtted a letter in support
of their |ast postponenent request because we thought that
t hey woul d address sone of the comunity's concerns.

They have -- you know, while |I respect the effort
to address the solar i1ssue, the nunmber one concern of our
comunity is the massing and the depth of the rear addition,
which is going to damage our rear |ight.

And we have seen no good faith effort whatsoever
of themaddressing that concern. And nowtwo days before the
hearing, we're told, oh, this is a surprise and we don't have
time to get a solar analysis. Wll, | was able to get a
solar analysis in a few weeks. This is not that difficult
of a thing.

You know, there al ready has been one change to t he
drawi ngs. And, you know, |'ve gone to the expense of having
an arborist ook at the house, having a solar anal ysis | ook
at the house.

You know, this is a burden. And it's a toll on
all of us. And, you know, we don't want this house to remain
abandoned. But we don't -- you know, we haven't seen, you
know, a good faith effort to address the conmunity's single
bi ggest concern. It has cone up tinme and tinme again in the
two SMD neetings on April 17th, May 19th, and then at the

ANC. There's a reason why the ANC voted unaninously in
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opposition to this proposal.

Now, you know, two days before the hearing to
request a postponenent we believe that the Board has all of
the information at hand already as of this norning to nake
a ruling. That's why | would oppose their request to
post pone this case, sorry.

VI CE CHAI RPERSON HART: Any questions for M.
Hor gan?

MEMBER WVHI TE: So what is the biggest concern?
Is it the rear of the, the proposed rear devel opnent of the
bui | di ng?

MR HORGAN: It is --

MEMBER VHI TE: You said that that was one of your
concerns. But | just wanted to just kind of confirmthat.

MR. HORGAN: Yes, it is the fact that the buil ding
fails to nmeet Subtitle U320.2(i). It is going to inpact our
| ight, our privacy, you know, the airflow.

W have det ai | ed shadow st udi es that showit's not
even |ike a naybe. It is just devastating. It will be
deval uing to our properties.

When nei ghbors get honme fromwork right now --
subnmtted a presentation that perhaps I'lIl showit today that
shows that even when, you know, Tom arrives honme from work,
you know, even two hours before sunset, his house, the back

of his home is in darkness.
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You know, we have -- this is not newinfornation.
Thi s has been sent to them provided nultiple tines the past
four nonths. And now two days before the hearing they want
to postpone one nore tine. | don't feel there's been a good
faith effort.

MEMBER VHITE: So M. Vice Chair --

VI CE CHAlI RPERSON HART:  Sur e.

MEMBER WVHI TE: -- we're just dealing with the
post ponenment issue --

VI CE CHAI RPERSON HART:  Yes.

MEMBER WHI TE: -- not the party status issue at
this --

VI CE CHAI RPERSON HART: Well, we're dealing with
t he postponenent issue because | think it's probably easier
to do that, because | don't know, if they nake sonme changes
and, in that tinme period, then we may not be -- | don't know
if we're going to be dealing with the, how we're going to be
dealing with the party status issue. But it seens |ike we
need to deal with this particular piece first unless the
Board has sone ot her, you know, ideas about it.

Ms. Mol denhauer, so what date are you again
| ooki ng at for postponing until?

MS. MOLDENHAUER: Well, | would assune that we
woul d nost likely be in Septenber. | |ooked at the Board's

July calendar, and it's quite cunbersone.
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So I'm assum ng that, you know, whatever, you
know, Ms. Rose can identify for another date where this Board
Is together -- | nean, |'massum ng sonetine in Septenber or
Cct ober, whenever this whole Board is back and has
availabilities. | don't know.

VI CE CHAI RPERSON HART: Any ot her questions from
t he Board? Go ahead.

COW SSI ONER M LLER: Thank you, Vice Chair. |

just wanted to thank M. Horgan for providing the shadow

studies. | did look at those. And | think they were pretty
conpelling. But we'll see what the heritage tree effect is
maybe.

But | think the 49-plus feet or 49 feet is just
way beyond the 10-foot rule. And | won't be able to get
there unless | see sonething very conpelling whenever this
comes up later today or later in the year.

VI CE CHAI RPERSON HART: COkay. Does the Board feel
i ke we've got enough information? | mean, | think | have.
But | just wanted to understand if the Board wanted to, was
ready to deci de on the postponenent action. Yes? kay.

This is kind of where | am | appreciate the
i nformation that we' ve received on both sides. | understand
that the Applicant is looking to make sone further
refinements to their design. And | understand that the, that

M . Horgan has stated his kind of opposition to the request.
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| would actually like to see sone further
refinenment of the design and would be supportive of the
Appl i cant providi ng addi ti onal draw ngs and updat ed draw ngs
to reduce the inpacts of the proposal and like to hear
anot her Board nenber's thoughts on that.

MEMBER JOHN: M. Vice Chair, | amalso in favor
of granting the postponenent because it would allow the
Appl i cant an opportunity to go back and refine that design,
because |, too, am having difficulty wth an addition that
goes back 49 feet, which is way beyond the 10-foot
requirenent.

And | think it's always good when nei ghbors can
resol ve these issues anong thensel ves without the Board. |
appreciate the testinmony of the neighbors in terns of the
shadow st udy. And | |ooked at it nyself. | hate shadow
studies, by the way, but | spent a lot of tinme |ooking at
this one and the nassing of the buil ding.

So | woul d agr ee t hat in this case,
notwi t hstanding the difficulty that the neighbors have, |
woul d agree to the postponenent.

VI CE CHAI RPERSON HART: Go ahead.

MEMBER WHI TE: | also think that this case is
probl emati c ri ght now because of | ack of support fromOP, the
ANC, and you know, nore inportantly, the nei ghbors.

And |I'm also very concerned about multiple
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post ponenents, you know, because it becones very i nconveni ent
for the nei ghbors to keep com ng back and forth wth the risk
that this thing could get postponed again further down the
road.

So, inthis particular instance, | think this tinme
| could kind of get behind it. But if it occurs again, |
woul d probably be less inclined to grant any kind of
post ponenent .

But | would like to see sone revisions. Sone of
the concepts of the project seem very interesting. But
t hey' ve got to conme up with sonething that OP and hopefully
ANC and t he nei ghbors can get behind as well. So | woul d be
supportive of it this tine.

VI CE CHAI RPERSON HART: M. Mller?

COMWM SSI ONER M LLER:  Thank you.

VI CE CHAlI RPERSON HART: Conmi ssioner Mller --

COW SSI ONER M LLER: M. Vice Chair, | concur
with ny colleagues and would encourage the Applicant to
provide, to revise the design in consultation with the
nei ghbors and for the rear yard extension.

And even recognizing that it's a very deep | ot and
it's way under |ot occupancy, it's just way beyond the 10-
foot rule that applies in conversion cases, appreciating the
two | Z units that would conme out of this.

But, so | think OP and DDOT al so are awai ti ng sone
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Information in this case. So we need to -- they need to have
that information. And we need to see a, as the nei ghbors do,
we need to see a revised design.

VI CE CHAI RPERSON HART: GOkay. It sounds |ike we
are granting the postponenent request. M. Rose?

MS. ROSE: Yes, by consensus, the Board is
granting it.

VI CE CHAI RPERSON HART:  Yes.

M5. ROSE: Staff would recommend Septenber 19t h.
We have five cases that day, but two of them are appeals.

VI CE CHAI RPERSON HART: That will be fun. Let's
see if M. --

M5. ROSE: Septenber 12th is eight cases with one
appeal .

VI CE CHAI RPERSON HART: |'mlooking to seeif M.,
i f Conm ssioner MIller is available to join us.

COMM SSI ONER M LLER: I'"'m trying to find the
Jewi sh cal endar on ny --

M5. ROSE: Oh --

COMWM SSI ONER M LLER:  -- on ny app, and | haven't
found it. It's sonewhere around there. But hang on a
second.

M5. ROSE: Ckay.

COW SSIONER M LLER | can't --

M5. MOLDENHAUER: We'd be fine with noving it the
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week after if that works.

VI CE CHAI RPERSON HART: The --

M5. ROSE: The 26t h.

VI CE CHAI RPERSON HART: The 26th is already -- we
al ready have a ot of stuff on the 26th, don't we?

M5. ROSE: W have six cases. Two are appeals.

VI CE CHAI RPERSON HART: Yes, | don't want to do
t hat .

MS. MOLDENHAUER: VWhat is that then, the first
week of Cctober?

M5. ROSE: Cctober 3rd.

VI CE CHAI RPERSON HART: We're just dealing away.
Cct ober 3rd, how does that | ook?

M5. ROSE: Seven cases right now. W don't know
what will happen ultimtely.

VI CE CHAI RPERSON HART: Yes. How about we | ook
at October, the Cctober date?

M5. MOLDENHAUER: Does that work for Conm ssioner
Mller?

VI CE CHAI RPERSON HART: Yes, it does.

M5. ROSE: COctober 3rd?

VI CE CHAlI RPERSON HART: Cctober 3rd is fine.

M5. ROSE: All right. Then this application wll
be postponed to Cctober 3rd. Are we handling the party

status now or on Cctober 3rd?
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VI CE CHAl RPERSON HART: | thi nk we probably shoul d

handle it now. It seens |like we -- | don't know. W'IlIl see
where we are. But from what | understand, there are three
party status requests. And, Ms. Bonds, |I'mnot sure. Are

you W th anot her person that's here?
MS. BONDS: ['"m sorry. Can you repeat? |'m

heari ng i npaired.

VI CE CHAI RPERSON HART: Oh, that's fine.
Currently what we are -- we are handling sone prelimnary
matters for this particular case. And the prelimnary

matters, originally the first matter was whether or not we
were going to actually hear the case today. W have deci ded
to --

M5. BONDS: To postpone it to October 3rd.

VI CE CHAI RPERSON HART: -- postpone it to Qctober.
The second part of the prelimnary matter is there were three
requests for party status. And the people that are sitting
to your right are all, had all put in requests. And |I'm
trying to ascertain your connection to them or |I'mnot sure
exactly --

M5. BONDS: Sure.

VI CE CHAI RPERSON HART: -- why you're here.

V5. BONDS: | live in the neighborhood. [''m
opposed. This is my first tine com ng.

VI CE CHAI RPERSON HART:  Ckay.
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MS. BONDS: So | do want to, you know, whenever

| have an opportunity to be heard on the record, | do want

to voice ny concerns on record. They may not, can wait till

whatever tine that is. But |I'mopposed, and that's why |I'm
her e.

VI CE CHAI RPERSON HART: Ckay, okay. So the
process that we will typically go through for cases is we
kind of handle prelimnary matters first, which is why they
are prelimnary. And then we go through the actual case.

During that tinme, the Applicant has an opportunity
to present their case. If we grant the people that are
seeking party status the actual party status, then they wl|
have an opportunity to present an alternative or their case.
And t hen we actually hear fromthe public subsequent to that.
And you woul d be considered part of the public.

At this point, | think what we're, what we'll be
doing is hearing fromthe three people that are sitting to
your right to be able to understand if we should be granting
themthe party status. And |I'mnot sure. | think that your
testimony will be not heard until --

M5. BONDS: At a later tine.

VI CE CHAl RPERSON HART: -- until October --

M5. BONDS: Ckay.

VI CE CHAI RPERSON HART: -- when we have t he act ual

case itself, the actual hearing itself. W're trying to get
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sone of this kind of stuff together so that then we can be
ready for the COctober neeting. So | just wanted to nake
sure. But | appreciate you for com ng down. Thanks.

kay. So, M. Wtzer?

MR WTZKE: Wtzke.

VI CE CHAI RPERSON HART: W tzke, sorry. You have
submtted an application for a party status request?

MR WTZKE: Yes, that is correct.

VI CE CHAI RPERSON HART: And coul d you expl ai n why
you should, we should provide you or give you, grant you
party status?

MR, W TZKE: Yes, | believe wth the, this
devel opnment, the nmassive size of the back of the property and
what they're proposing as planned, which is all | have to go
off now, if you look at Exhibit 76A2, page 12, you'll see
that an hour and a half before sunset ny backyard and the
wi ndows in nmy back of ny house and the deck will be shaded,
which is a lot of time before sunset that |1'll [ ose.

| "' mal so concerned by the wi ndows t hey have on t he
side of that massive addition affecting the privacy of ny
backyard and mi ght even be able to | ook into ny daughter's
wi ndow i n the back.

So | think, as designed, which is all we have to
go off of now, it will affect ne nore than sonebody el se in

t he general public.
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VI CE CHAI RPERSON HART: And you're | ocated i n what

proximty to the Applicant, to the site?

MR WTZKE: |'mfour doors, four houses down to
the east at 1515 Neal. It's about 100 feet from the
property.

VI CE CHAI RPERSON HART: And the Applicant has
filed an objection to this request, party status request.

VB. MOL DENHAUER: Initially, there was no

rati onal e behind these or how they satisfied the standard.

VI CE CHAl RPERSON HART: And are you still in that
position?

MS. MOLDENHAUER: W woul d obvi ously, you know,
guestion the distance there. W will be filing sone

addi tional information in regards to the amount of, you know,
trees in the back of the property. So the distance we
believe may not al so satisfy the conditions.

VI CE CHAl RPERSON HART: Ckay. Thank you. Do we
want to, does the Board want to hear all of these, or do you
want to hear themindividually?

(O f mc coments.)

VI CE CHAI RPERSON HART:  Sure.

MEMBER WHI TE: So the exhibit that you were
referencing, what was it again?

MR WTZKE: It was --

MEMBER VWHI TE: Just to show ne a nap of how cl ose
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t hi nk you

can see the houses. And if you look, I'"'mthe fourth house

over. And | believe it was page 12.

MEMBER VHI TE: 76A27

MR WTZKE: Yes, or page 12 of the shadow study.

MEMBER WVHI TE: Do you - -
VI CE CHAI RPERSON HART: Yes.
M5. MOLDENHAUER: Vice Chair Hart?

VI CE CHAI RPERSON HART: Go ahead.

M5. MOLDENHAUER: Sorry. W would just object.

| mean, one of the questions is the shadow studi es that were

provi ded provide no trees. This is actually a really nice

area where they actually have a lot of really big trees in

the back. And they provide a |lot of canopies and a | ot of

shadows.

So the shadow studies we don't believe actually

are accurate because they're not actually show ng existing

conditions of what actually is happening right

back.

now in the

So, while you may be | ooking at a shadow study,

| would just point out that, you know, we wil]l

be filing

addi ti onal shadow studies that actually do show, you know,

really nore of a, you know, what is existing condition.

Ri ght now you're looking at it in a very, very nuch a vacuum
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that, you know, may not be fully accurate.

So | would just put that out there as you're
trying to assess this. Thank you.

MR, HORGAN:. May | nmake a comment ?

VI CE CHAI RPERSON HART: So, actually | had a
question for the Board. Are we |looking to listen, to hear
all of these party status requests at the sane tine? | nean,
| do, too. But | just wanted to nake sure that we were on
t he sane page.

Thank you very nmuch, M. Wtzke. | don't think
we have any ot her, any questions right now But let's nove
to Ms. Merchant-Stoutamre. Did | pronounce that correctly?

M5. MERCHANT- STOUTAM RE:  Yes, you did.

VI CE CHAlI RPERSON HART: Ckay.

M5. MERCHANT- STOUTAM RE: | live at 1509 Neal
Street, right next door to the house. And I've lived there

for 29 years.

And, you know, | appreciate what he wants to do.
But what | oppose is the nassive building that he is about
to put up because we -- and | was under the inpression that

when, you know, when | first spoke with himthat it was goi ng
to be sonething like a single-famly home or a four-unit.
And then when he actually said it was going to be seven
units, | was |ike oh ny god.

And | have a deficiency. And | use ny deck to sit
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out there to soak up the sun as opposed to, you know, wal ki ng
around in the neighborhood. So it has helped ne to sit out
on ny deck with the privacy of, you know, to take in what |
need to, you know, to help heal ny body.

And when | | ooked at the sun, the sun study, ny
side is just actually dark. And it's not even 5:00. So, by
the tine | get honme to go out and sit out on ny backyard on
nmy deck, there's no sun at all, you know. And we don't get
that much sun in the front. So | appreciate the sun in the
back.

And there are no trees next to the two of us. So,
i f they decide to do a tree study for shading, | have no tree
in nmy yard. And there's no inpact with the two houses with
trees trying to block the shading. It's all open

So | appreciate, you know, whatever decision you
al | make.

VI CE CHAI RPERSON HART: Thank you. And are there
any questions for Ms. Merchant-Stoutanmre?

Ckay. M. Horgan, | apologize for -- | know t hat
you were trying to ask a question. I'mtrying to nake sure
that we are, you're asking questions of us or we're asking
guestions of you. You' re naking a statenment about, you know,
how this is inpactful to you. [I'mtrying not to get into
ki nd of back and forth about what we don't or do have. And

we're just trying to take information in.
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So, like I said, | apologize for the, for kind of
shutting you down. It wasn't -- I"'mjust trying to take in
I nformation. So, if you could, provide your statenent as to
why you shoul d be, should receive party status, opposition
party status.

MR HORGAN. My hone is 1501 Neal Street N.E |
am t he next door house to the Applicant's property at 1505.
Qobvi ously, what gets erected imedi ately next to ny house is
goi ng to have a nassive effect on ny hone.

| al so have a rooftop sol ar systemon ny roof that
woul d be inpacted by a large addition. | wll say that |
actually have sent off a letter in the case or |'ve offered
to the Applicant that he could shade ny solar system in
exchange so that they wouldn't destroy our backyard |ight.

So we have actual ly been, | feel we' ve been beyond
reasonable. But | realize we're not getting into the case
right now. But ny home would be directly affected by any
proposed devel opnment next door.

Regar di ng the shadow study, | would just ask you
to ook at the Applicant's shadow st udy. But it doesn't
exist. W're the only ones who put one in. So, if you want
to go on |ight when deciding Tom or her case, | think you
need to go on what's in the case record, which is from us.
Thank you.

VI CE CHAI RPERSON HART: Thank you. Any questions

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP P PR
oo A W N b O © 00O N O O W N P+~ O©O

24

for M. Horgan? And -- yes, go ahead.

MEMBER WHI TE: My only question is, can you just
verify who did this shadow study?

MR, HORGAN: | did.

MEMBER VH TE: Ckay. And can you kind of
el aborate on how it was done and just to nmake sure that |
know that it was --

MR, HORGAN: Sure.

MEMBER WVHI TE: -- it's accurate.

MR, HORGAN: By trade, |I'man engineer. | work
for the federal governnment, for that | arge agency that sends

t hings into space.

| use SketchUp frequently at nmy work. | amvery
famliar with it. | created this shadow study. | did want
to have an independent person take a look at it. So |

actually did provide it and the actual 3D nodel file itself
to a D.C-licensed architect who gave it a review and found
that it was, that it adequately expressed the lights. I
forget what exact exhibit, Exhibit 84. That was Runni ng Dog
Archi tects.

So, you know, no one's perfect. | nmay have nade
a mstake. So, because of that, | sent it to sonebody el se
to take a look at it. And they didn't find any issues with
it.

| agree | could probably add a nodel, a tree in
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the back of it. But the trees are so far to the rear of the
property they didn't really cone into play when we're
di scussing the shadows and the degradation of I|ight that
woul d occur to ny neighbor's backyard w ndows.

The one thing the architect did point out was
t hat, you know, ny nodel did not showthe wi ndows on the side
of the building. And those wi ndows actually are what create
the significant privacy concern that Tom has for people
| ooki ng i nto his daughter's w ndow or Roberta shadi ng all of
her |ight.

VI CE CHAI RPERSON HART: Any ot her questions? And
| knowthat, Ms. Mol denhauer, you had sone opposition to the,
to M., actually M. Wtzke and Ms. Merchant-Stoutamre. And
| think both of those were because of they were untinely?

MS. MOLDENHAUER: No, | believe that it was
because they did not properly file or justify their
expl anation for satisfying the standard. M. Stoutamre did
t hen subsequently supplenent her filing in the record. And
obvi ously, though, and we did not oppose the abutting
property on her.

VI CE CHAI RPERSON HART: Ckay. Thank you. 1Is the

Board ready to decide on the party status? | can start.
| nmean, | kind of -- first, regarding the -- |
think there was a few that were filed late from-- sorry,

there were several that were, that had cone in at, for this.
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So we haven't really had to -- M. Wtzke and Ms. Merchant -

Stoutamre, you have filed requests for accepting in an
untinmely filing. | nean, | would accept them | don't have
an issue wth that.

| actually would also grant the -- | would be
supportive of granting the opposition party status because
| think two of these are next door neighbors. The third, it
seens like they would be also affected by this project
because of the possible sun inpacts, understanding that the
Appl i cant has raised sone issues about whether or not the
trees would or would not cast shadows that nay make sone of
this noot. | do understand that.

But | think that they've, that the party status
of opposition, that the folks requesting that have nade a
conpelling case that | would, | happen to agree with. And
| would be in support of their requests.

Yes, please.

MEMBER VH TE: | concur. | think, you know,
they' re uni quely inpacted here. Perhaps once there are sone
revisions that are done to the project it won't be as
apparent. But | think, given what we have in front of us
right now and given that they're extrenely close to the
project, | think that in this case they should be granted
party status.

And | guess we could kind of figure out the
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| ogi stics of howthey will present their cases. But | think
" mconfortable with waiving sone of the late filings as well
as granting all three of them party status.

VI CE CHAI RPERSON HART: Conmi ssioner Ml er.

COW SSIONER M LLER: M. Chairman, | generally
concur with both your comments and Ms. Wite.

But | think the 1505 Neal Street neighbors in
opposi ti on shoul d be consol i dated as one party i n opposition,
not three individual parties, and so, just for efficiency.

The interests are very simlar. CObviously, the
next door nei ghbor is even nore inpacted. But | think we
should neke clear at this point that it's, from ny
perspective, that it should be consolidated as one party
status, one party in opposition.

VI CE CHAlI RPERSON HART: Yes, | think | understand
that. The only question | had was M. Horgan actually has
t he solar on his house that the others do not. And that --
but | wunderstand what your, what position you have. So,
Board Menber John?

MEMBER JOHN: | concur with your recommendati on
to allow party status for all three requesters. And | also
concur with Comm ssioner MIller, because | believe the
interests are fairly simlar. And | am sure that we can
differentiate the solar panel issues fromthe others if we

need to and if we get to that point.
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So, in terns of efficiency, | would support that
recomendat i on.

VI CE CHAl RPERSON HART: Gkay. So the questionis
who woul d you |ike to have speak for the three of you. Wat
this will do -- because we are, because you have the
Appl i cant that has their case that they are going to present,
it is helpful to have soneone speak for all three of you.
And | don't know who that is.

So, if you could have that -- if you could nake

t hat ki nd of decision yourselves, if you have a few m nutes

to do that, and I'll give you a few mnutes to do that.
That' s okay.

COMM SSIONER M LLER: | agree that they need to
designate --

VI CE CHAI RPERSON HART:  Yes.

COM SSI ONER M LLER:  -- a |l ead person who woul d
be asking the questions of the other parties.

VI CE CHAI RPERSON HART:  Yes.

COW SSI ONER M LLER  But - -

VI CE CHAI RPERSON HART: They'll need --

COM SSI ONER M LLER.  -- as a party status, they
can call each other as witnesses as part of their case in
opposition. So each of themwoul d have opportunity to speak
even if there's a one --

VI CE CHAI RPERSON HART: Yes.
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COW SSIONER M LLER  -- | ead person who's doi ng

t he cross exam nati on.

VI CE CHAI RPERSON HART: | appreciate that
clarification. And that is right.

It's not like you can't speak at all. It's just,
It's easier to have the kind of one person talking to them
because there's -- now that you' ve gotten party status, you
actually have an opportunity to cross exam ne the w tnesses
that the Applicant brings forward. And it just nakes it a
little bit cl eaner when we're, you know, tal king to the group
of you and then talking to them

So you don't have to decide it right now But it
woul d be hel pful to, you know, have that conversation and
then figure that out for us.

But, Ms. Mol denhauer, | don't think we've actually
deci ded when we want to have -- | know when we're going to
have t he neeting. But any docunents that we're | ooking for,
they still have to provide docunents to us in the -- is that
a week before or is that two weeks before?

MS. ROSE: For an October 3rd hearing, the
Applicant's filings will be due -- the record remai ns open?
Ckay.

VI CE CHAlI RPERSON HART:  Yes.

MS. ROSE: So it's not |like a postponed or a

conti nued case --
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VI CE CHAI RPERSON HART: No, | know. | just didn't

know if there was a particular -- M. Ml denhauer?

M5. MOLDENHAUER: We'I|l make sure to get -- we'l|l
obvi ously, you know, work with our architect, get everything
filed in the record. And then, you know, we would assune
t hat we woul d obvi ously not file anything after 21 days prior
to the final hearing.

VI CE CHAl RPERSON HART: Ckay. Thank you. Are we
clear? So the next, the actual public hearing wll be
Cct ober 3rd. And that's when you all will cone back, and
we'l |l actually have the hearing itself.

So thank you very nmuch for com ng down. | know
it was a little bit rocky trying to figure all of this out.
But | appreciate you for giving us the tine to work through
that. And that's it. Yes.

M5. MOLDENHAUER: |s there -- sorry. Since we are
here and we have had sone general conversation --

VI CE CHAI RPERSON HART:  Sure.

M5. MOLDENHAUER: -- are there any other conments
t hat obviously while, in order for us to | guess positively
utilize this tine --

VI CE CHAI RPERSON HART:  Sure.

M5. MOLDENHAUER: -- you know, we obviously have
t he speci al exception for seven units. But it seens |like the

conversati on has been focused nostly on the size of the rear
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structure.

And | just want to nmake sure |'m clear on that
fromthe Board since we obviously are having the benefit of
bei ng here before you today. And we want to nmake sure that
we utilize the time between now and the Cctober 3rd date.

| just want to see if there is any additional
comments that the Board woul d have for us as we nove forward
t hrough the process before the next hearing.

VI CE CHAI RPERSON HART: Yes, it seens |ike we are
definitely looking for sonme -- you ve heard the Board,
several of the Board nenbers talk about the size of the
building in the rear. You've heard the next door nei ghbors
tal k about that. So any reduction would be | think sonething
that is helpful to | ook forward to incorporate.

The sun study that incorporates the trees and, you
know, to understand what that is or photographs or something
that helps us to better understand what the rear of the
property kind of |ooks |ike so we do understand what those
i npacts mght be, currently we don't have that. So it's
hel pful to do that.

| don't know if Board Menber White had sone
conments as wel | .

MEMBER VWHI TE: The ANC, did they weigh in on this
at all?

M5. MOLDENHAUER: They did. This is some nore ANC
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that have weighed in previously on sone three-unit
conversions that net the 900-square-foot rule, that they
opposed the three units. And so they are also opposed to
this as a conpliant 900-square-foot requirenment for the seven
units.

They had indicated they were happy to see
af fordable units but that they just could not support the
conversion as | think has been the ANC s position, as | said,
on two ot her cases that this Board heard about a nonth or two
ago.

MEMBER WHI TE: So they were --

M5. MOLDENHAUER: They were opposed --

MEMBER WHI TE: -- opposed to the nunber of units.

M5.  MOLDENHAUER: They were opposed to the
project, the nunber of units and the rear addition as well.

VMEMBER WHI TE: So adjustnments to the project,
woul d that be sonething you would go back to themwth to,
because they m ght --

M5. MOLDENHAUER: We can

MEMBER WHI TE: -- be nore open to it? |1'mjust
asking. [|'mnot --
M5, MOLDENHAUER: | nmean, we can. | don't -- as

| said, it's been very clear. This ANC has opposed even a
three-unit conversion that conplies with the 900-squar e-f oot

rul e.
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Here we neet the 900 square feet for seven units.
And so, | nean, obviously we're always open to work with the
ANC. But | think that when ANC has nade the position very
clear, you know, we have to figure out, you know, what's the
best, you know, path forward and is there opportunities for,
you know, a change in that position. And |I'mnot sure that
there is here. And --

MEMBER WHI TE: So, obviously, you'll continue to
work with OP so that that will be a priority for you and the
nei ghbors, too, | think would probably be hel pful since they
are going to be com ng back on the 3rd.

VI CE CHAI RPERSON HART: Board Menber John, did you
have a -- okay. M. Horgan?

MR, HORGAN: | was just going to add, just |ike
two nont hs ago our ANC voted to support BZA Case 19725 four
bl ocks away, 1169 Neal Street, sanme agent, sane architect,
in fact, Toupl as. So the ANC is actually supportive of
devel opment when it's respectful of neighbors.

You have nultiple opportunities. You know, we
sincerely hope you listen to the 29 letters in opposition
that have been filed into the case record, 29 letters in
opposition, and you listen to the feedback of the nei ghbors.
And you do nore than shave off ten feet.

VI CE CHAI RPERSON HART: And | think we'll get to

all of that when we get to the actual hearing. So --
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COW SSI ONER M LLER: M. Vice Chair?

VI CE CHAl RPERSON HART: Yes, sir.

COW SSIONER M LLER: | just wanted -- in response
to Ms. Ml denhauer's question about --

VI CE CHAlI RPERSON HART:  Sur e.

COW SSIONER M LLER  -- what we're | ooking for,
| wanted to reiterate --

VI CE CHAI RPERSON HART: Pl ease.

COW SSI ONER M LLER: -- what sone of you have
saidis, are the -- it's a substantial reduction in the rear
yard addition and all of the information requested by the
Ofice of Planning in their June 15th report, including
context, photos, and renderings showing howthis will | ook,
hopeful I y showi ng how a revi sed rear addition woul d | ook, and
the DDOT request for a tree preservation plan and the
information that you're going to provide regarding the
existing, with the shadow studi es and the sol ar studies.

VI CE CHAI RPERSON HART: (Ckay. Thank you. Thank
you all. M. Rose, whenever you're ready, we can get to our
next case, a prelimnary natter case.

M5. ROSE: Yes, | know.

VI CE CHAI RPERSON HART: We haven't even gotten to

M5. ROSE: To the case --

VI CE CHAI RPERSON HART: -- to the hearing yet.
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M5. ROSE: Next is Application No. 19760, Rhode

| sl and Condos LLC, as anended, pursuant to 11 DCMR Subtitle
X, Chapter 9, for a special exception under the residenti al
devel opnment requirenents of Subtitle U, Section 421, to
expand the existing three-unit apartnent house to an ei ght-
unit apartnment house in the RA-1 Zone at prem ses 4017 Davi s
Place N. W, Square 1807, Lot 32. In this case, the Applicant
I S requesting postponenent of the application.

VI CE CHAI RPERSON HART: |1'mgoing to have to ask
you to introduce yoursel ves agai n.

MS. MOLDENHAUER: Good norning, Board nenbers.
My nanme is Meridith Ml denhauer fromthe law firm of Cozen
O Connor. | am here today actually on behalf of ny
col | eague, Sanmant ha Mazo, able to answer any questions the
Board has regarding this case on behalf of the Applicant.

VI CE CHAI RPERSON HART: And you have requested
this postponenent. Could you give us a little --

MS. MOLDENHAUER:  Yes.

VI CE CHAI RPERSON HART: -- little background as
to why the postponenent is necessary?

MS. MOLDENHAUER: Yes. As | said, |I'm here on
behal f of Ms. Mazo, so | have general understanding.

W have received a recent email from the Zoning
Adm nistrator nodifying the information. This case was

actually originally filed based on information that was

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP P PP R
oo A W N b O © 00O N O OO d W N P+~ O©O

36

received by the Ofice of Zoning at DCRA and | believe was
needed.

And t hen subsequently, nore recently, obviously,
based on our documentation on a June 22nd ennil, we received
nodi fications that this is no | onger needed fromthe Zoni ng
Adm ni strator.

What we would request is that we postpone this
case to maybe sonetine the first week of Novenber to sinply
allow for an opportunity for the permts to be finalized,
hopefully as a matter of right, but also to nake sure that,
you know, if there were any chal l enges to that determ nati on,
that we do not then |ose our hearing place, but obviously
request a postponenent for enough tinme for this to be maybe

resol ved and t hen w t hdr awn.

VI CE CHAI RPERSON HART: | appreciate the
expl anati on. | understand what it is that you're | ooking
for. | would say that while | would be supportive of a
post ponenent, | am-- this is not a unlimted postponenent.
It will have a tine limt toit. And if we get to Novenber
and we're still kind of here, we nay be | ooki ng at sone ot her

avenues to go down.

So | don't know what the other Board nenbers are,
your thoughts are on this case. Yes.

MEMBER JOHN: M. Vice Chair, | have no objection

to postponing the case. It seenms as if the project can
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proceed as a matter of right. But | would need to | ook at
that a little nore because |I'mnot quite sure.

Even though there's the ZA letter in the file, |
think what the ZA is saying is that because the existing
building wll remain, it is not new construction so not
subject to 421. So, in this case, | would support the
post ponenent to make sure that everybody's on board.

COW SSI ONER M LLER: | would concur. And if it
can proceed as a matter of right, it should proceed as a
matter of right.

VI CE CHAlI RPERSON HART: Board Menber Wite?

VMEMBER VHI TE: | agree as well. So a Novenber
post ponenent is fine with ne.

VI CE CHAI RPERSON HART: Ckay. It sounds |ike we
are unaninmous in our agreenent to postpone this case.
Novenber --

MS. ROSE: 7th.

VI CE CHAI RPERSON HART: -- 7th?

M5. ROSE: Yes.

VI CE CHAlI RPERSON HART: Ms. Mol denhauer, is that

M5. MOLDENHAUER: Thank you.
VI CE CHAI RPERSON HART: -- sufficient for you?
MS. MOLDENHAUER: Yes, that is --

VI CE CHAlI RPERSON HART: Pl ease et Ms. Mazo know
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that we are, npved her case on.

M5. MOLDENHAUER: | wll let her know  She may
even be watching. Thank you.

VI CE CHAI RPERSON HART: Thank you very nuch.
W're going to take like a two-m nute break, sorry, three-
m nut e break.

(Wher eupon, the above-entitled matter briefly went
off the record.)

VI CE CHAI RPERSON HART: Okay. Ms. Rose, if you
could call the next case, please, the first case on the
heari ng agenda?

MS. ROCSE: The first case, yes. This is
Application No. 19768 of CDDC 1735 through 1737 10th Street,
Nort hwest, LLC. Pursuant to 11 DCWVR Subtitle X, Chapter 9,
for special exceptions under Subtitle C, Section 703.2, from
the mninmum parking requirenents of Subtitle C, Section
701.5, and pursuant to Subtitle X, Chapter 10, for variances
fromthe | og occupancy requirenments of Subtitle E, Section
304.1, the rear yard requirenents of Subtitle E, Section
306.1, and the side yard requirenents of Subtitle E, Section
307.1, to construct two new flats in the RF-1 zone at
prem ses 1735 and 1737 10th Street, Northwest, Square 363,
Lots 105 and 106.

In this case, there is a party status request and

a request to waive the filing deadline. And the Applicant
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has filed an opposition to the waiver.

VI CE CHAI RPERSON HART: I f we coul d have the party
status folks at the table as well? Ckay. Seeing as they
have not shown up, if you could introduce yourselves at the
desk, I'lIl talk about the party status request in a mnute.
But if you could introduce yourselves? G ve ne your nane and
your address.

MR, WARREN:. Sure. Good norning, M. Vice-Chair
Hart and Menbers of the Board. [|'mCharles Warren, princi pal
of Teass-Warren Architects, here on behalf of the Applicant.

MR. LAURENT: Good norni ng. My nanme is Marc
Laurent. M address is 1220 Evarts Street, Northeast. And
|"m part of the devel opnent team on the project.

MR, SULLI VAN: Good norning, M. Chair and Menbers
of the Board. M nane is Marty Sullivan with the law firm
of Sullivan & Barros, on behalf of the Applicant. And | was
brought in |l ast week to address specifically the party status
request. So, if that doesn't materialize, then --

VI CE CHAI RPERSON HART: You're |l eaving? Are you

| eavi ng?

MR, SULLI VAN -- you may not hear fromne at all,
yes.

VI CE CHAI RPERSON HART: So, M. Warren, have you
had any -- | just wanted to nmake sure that | understood this

-- have you had any information from the party status,
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what ever, the opposition party status request people? Have
t hey described why they were not -- did you think they were

goi ng to be com ng today?

MR WARREN: | actually thought | saw them here
earlier today. So, | assuned he was going to be here today,
yes.

VI CE CHAI RPERSON HART: GOkay. You don't have to
-- I"mnot asking you to tell where they are. | was | ust
ki nd of curious. Usual |y, when soneone actually does that

and they actually have an attorney, they do show up to this.
And I'"ma little bit perplexed as to why.

MR, WARREN: As are we.

VI CE CHAI RPERSON HART: So, |'ml ooki hg down here
because I'mtrying to figure out what to do now. | nean,
typically, what we've done is just said that it's been
wi t hdrawn because -- that the party request has been, the
request has been w thdrawn because they have not appeared
bef ore us.

M5. MYERS: That's correct. Alison Myers with the
O fice of Zoning. Wen an i ndi vidual requesting party status
does not appear at the hearing in order to nake the request,
t hen that request is deened withdrawn. However, it is within
the Board's discretion with the hearing docket, if they
believe this nay be a m stake and that that individual may

be here and planning to participate, but is not in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

41

hearing roomat the tine, could nove the case on the docket.
But the Board nay deem the request w thdrawn.

VI CE CHAI RPERSON HART: And |I'm sorry, | don't
actually know either the attorney or the person that
requested the party status to know if they actually were
here. | don't knowif the other Board nenbers know that they
recogni zed themin the roomearlier.

M5. MYERS: If you would like, Ofice of Zoning
staff can reach out to that individual and his attorney to
get further information. However , it's the Board's
di scretion.

VI CE CHAI RPERSON HART: Yes, | know.

(Laughter.)

M5. MYERS: Always |ike to defer the decisions to
you.

VI CE CHAI RPERSON HART: | think you just said
t hat .

Any ot her comrents fromny fell ow Board nenbers?

MEMBER VHI TE: Well, | guess two things. One, if
the attorney, if there was a sighting of the attorney, I
woul d be inclined to naybe just take one nore case and wait
to see whether or not they show up or, you know, defer the
decision. But, | nmean, if they're here, and they went to t he
troubl e of hiring someone, | woul d naybe defer one ot her case

to see whether or not they pop up, and then, call the case

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N DN N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

42

after hearing the next case.

VI CE CHAI RPERSON HART: Comm ssioner Ml ler, are
you of the sane thing?

COW SSI ONER M LLER: I think M. VWhite's
suggestion is a good one, just to defer one case. It is the
responsibility of the party to be here under our rules.

VI CE CHAI RPERSON HART: Yes, | nean, | would
agr ee.

COW SSI ONER M LLER: | think the one case
deferral in this case, yes, IS appropriate.

MEMBER WHI TE: W've got a pretty short docket,
t 00.

VI CE CHAlI RPERSON HART: No, | agree. | agree.
| wanted to see where other folks were on it. |'mkind of
ei ther way right now, because we do state that our neetings
start at 9:30. So, this is an hour and a half after that.
So, anyhow - -

MR. SULLI VAN: M. Chair, we haven't seen the
attorney or heard fromhimat all here.

VI CE CHAI RPERSON HART: You haven't seen hinf®

MR, SULLI VAN:  No.

VI CE CHAI RPERSON HART: You haven't seen himhere
at all today?

MR SULLIVAN: No. No.

VI CE CHAI RPERSON HART: And | know that you had
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said you had thought you had seen him which is fine. [|'m
not --

MR, WARREN: | thought |I sawthe nei ghbor, not his

attorney --

VI CE CHAI RPERSON HART: On.

MR WARREN: -- just to clarify.

VI CE CHAI RPERSON HART: Does t hat change anybody' s
opi nion? Well, why don't we put this on hold at |east for
now, and then, we'll go through the other cases, and then,
conme back.

COW SSIONER M LLER | think it was one case.

VI CE CHAl RPERSON HART: One case? One case?

MEMBER WHI TE:  Yes.

VI CE CHAI RPERSON HART:  Ckay. | mean, we only
have two nore cases.

COW SSI ONER M LLER:  Well, it's here.

VI CE CHAI RPERSON HART:  Yes.

COW SSI ONER M LLER: M. Sullivan can |eave
earlier and they won't get charged as nuch.

(Laughter.)

VI CE CHAI RPERSON HART: Ckay. So, how about we
put this on hold for one case, and we hear the next case on
this other docket? And then, we will come back to this.

Thank you very nuch for your consideration and

your tine.
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M5. ROSE: Then, we would call Application No.

19764 of 4926 W sconsin Avenue, LLC, as anended, pursuant to
11 DCVR Subtitle X, Chapter 9, for special exceptions under
Subtitle C, Section 710.3, from the parking |ocation
restrictions of Subtitle C, Section 710, and from the use
requi renents of Subtitle U, Section 601.1(b), to permt the
conti nued use of the property as a parking lot, |ast approved
under BZA Order No. 18207, in the R-2 zone at prem ses 4926
W sconsin Avenue, Northwest, rear, Square 1671, Lot 30.

VI CE CHAlI RPERSON HART: Ckay. Thank you very
much, Ms. Rose.

Good norning. W still are in the norning. |If
you coul d pl ease introduce yoursel ves?

MR, CGELFARB: Good nor ni ng. My nanme is Ken
Gelfarb. I'mthe attorney for the Applicant.

MR. MAGAFAN: Good norning. M nane is Angel o H.
Magaf an, Deoudes-Magafan Realty. W're the property

managenment conpany | ocated at 7910 Whodnont Avenue, Bet hesda,

Mar yl and.

VI CE CHAI RPERSON HART: Ckay. Let's see, the
case, fairly straightforward. But there were sone things
that we should talk about regarding the -- | guess it was

DDOT rai sed sone concerns regarding neeting several of the
zoning regul ations regarding -- what is it? -- 714-715. And

this is kind of the | andscaping, the issues.
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And al so, | understand -- | don't know, naybe I
mssed it -- is there a site plan with this? Ws there a

site plan that was submtted with this application?

MR, CGELFARB:. There was the plan. | have an extra
copy of it, if you need to see it. | believe it should be
inthe court file. It's arelatively sinple plan, but | have

an extra copy, if you would wanted ne to provide it to you.
VI CE CHAl RPERSON HART: Is it the surveyor's plat?
MR GELFARB: It is the surveyor's plat.
VI CE CHAI RPERSON HART: Okay. So, that's Exhibit
No. 3. And there are no other plans that you have for --
MR. GELFARB: There are sone phot ographs of the
site as well that were provided. But, as this has been an
existing lot for quite a long tinme, we thought it best just

to provide the required materials and not anything in

addi ti on.

VI CE CHAI RPERSON HART: Ckay. |If you could just
descri be how you are -- you can present your case.

MR, CGELFARB: Thank you very nuch.

This is actually nmy third appearance here over the
years. | was here in 2004 and --

VI CE CHAI RPERSON HART: Wl cone back.
MR, CELFARB: Thank you so nuch.
-- and in 2011. This is a small alley | ot behind

a few buildings on Wsconsin Avenue at 4926 W sconsin. And
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the lot provides accessory parking for sone of the |ocal
busi nesses that have a need for parking. And so, although
It isinaresidential lot, it does provide parking for sone
of the businesses and, therefore, it is permtted pursuant
to a special exception.

My client purchased the property in 2002 in their
I ndi vi dual nanmes, and then, subsequently, retitled it as an
LLC. But, as | stated, in 2004, we asked that the existing
speci al exception, which apparently dates back around 30
years, allowng this parking lot to exist in the R 2 zone,
continue to be allowed. And there are a nunber of -- about
13-14 -- different conditions, sone of which -- there is
screening and taking into account the concerns of the
nei ghbors, et cetera, that were inposed, both in 2004, and
when that special exception expired in 2011, we requested
anot her special exception in 2011. At that tinme, we asked
for perpetual special exception because of our history at the
site and there haven't been any problens, and the fine
managenent of the parking lot. But, at that tinme, the Board
granted a seven-year special exception. So, that brings us
back here in 2018.

W did file, again, and again are asking for a
per petual special exception. W feel as if we have a very
proven track record, and the tinme and expense of coning and

requesti ng special exception is sonmething that the owners
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would |i ke to avoid. W did appear before the ANC, and the
ANC did vote in favor of granting a perpetual special
exception. And their recommendation | believeisinthefile
NOW.

| know OP is here. OP was quite helpful in
directing us on this application. | see they have
recommended that the special exception be granted, but be
limted to a seven-year term again.

Speaki ng to the point raised by the Departnent of
Transportation, | just saw that, their filing, in just the
| ast day or two. So, | haven't had a lot of tinme to | ook at
it. Sone of the things in 714-715 are being conplied wth.
There is a brick wall around the parking lot, for exanple.
There is sone planters which have recently been refilled at
the lot. However, sone of the requirenents of 714-715, due
to the lot size and the configuration, would be very
difficult. As | had said previously, we have been granted
speci al exceptions. | know sone of these requirenents have
been i ncreased in the current zoni ng ordi nance. So, we would
request that we stick to the existing requirenents, which,
as | said, include a brick wall and planters, and the |ike,
but at this tine, the special exception be granted on a
per pet ual basi s.

| " mhappy to answer any ot her questions, as is ny

W t ness, M. WMagafan.
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VI CE CHAI RPERSON HART: Does the Board have any

questions for the Applicant?

| mean, the question that | had was really around
714 and 715. The existing approval that you had back in 2011
has al ready expired, correct?

MR CELFARB: It has technically expired. Cur
application was filed before it expired. But, due to sone
delays in getting to the ANC and sone scheduling problens,
we did run, we have run past the expiration date, that is
correct.

VI CE CHAI RPERSON HART: And when did it actually
expire? \Wat was the nonth?

MR, CGELFARB: It was in My.

VI CE CHAI RPERSON HART: And, yes, so when | | ook
at this, what this neans to ne is that the DDOT had requested
that the project be in conformance with 714 and 715 because
t hose are the applicable regulations for surface parking for
in the District. And |'m not exactly sure how -- |
under stand t hat you have a constrained site. Mybe I'll talk
to the Ofice of Planning and get their viewpoint on that as
wel | . But you're saying that you neet sone of these; you
just are not neeting all of the requirenents? And sone of
them you may not be able to neet just because of the
constrained site?

MR, GELFARB: | think that is true. | wll point

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N DN N N N DN P P P P PR, R
oo A W N b O © 00 N O 00 W N P+ O©O

49
out that in 17.3E, the Board does have -- let's see, 714. 3,

It does have the right to nodify sone of the screening
requi renents, 714.3, Subtitle C. And simlarly, under 715.9,
It does have the power to relax sonme of the |andscaping
requi renents. So, we woul d ask that the Board consi der that.
As | nmentioned before, this is the third tine we have been
here. And under the existing requirenents, up until 2016,
we did conmply with all the requirenents that the Board
requested. | believe what has happened is there have been
sone enhanced requirenents in this 2016 Zoning Code, and
because of that, we would request that the Board rel ax those
requirements and allow us to continue, subject to the
exi sting conditions.

VI CE CHAI RPERSON HART: | mean, | think that,
while | appreciate you bringing up both 714.3 and -- or |
guess it's, was it Subtitle C, 17.7 -- sorry -- 714.3 and
715.9. In 715.9, they actually say that the Applicant, you,
need to provide us with infornmati on on how you woul d not be
able to conply with these standards based on a variety of
t hings, inpractical because of lot size. Qher conditions
relating to the ot or surrounding area would tend to nake
the full conpliance unduly restrictive, prohibitively costly,
or unreasonable. So, there is sone information that we woul d
need to have fromyou to be able to understand how we could

wai ve some of the requirements under 715, but we can get
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t here. W don't have to do that this very second, but |
think that's one thing that | would be | ooking for.

Does the Board have any ot her questions for the
Appl i cant ?

MEMBER VHI TE: My only question is whether or not
you are onboard with any of the conditions that maybe OP or
Z has tal ked with you about already. O maybe | shoul d j ust
wait and here from OP before getting ahead of nyself. But
you've only tal ked about | andscaping and screening. But ,
after | ooking through the record, it seens to be a nunber of
ot her recommendati ons such as, you know, hours of operation
and things of that nature.

MR, GELFARB: Yes. So, if you have a copy of the
exi sting order from2011, and | think OPin their report did
i nclude that, those itenms, we are fine with every one of
those itens, including hours of operation. Basically, we
woul d i ke to stay within what was approved in 2011. And so,
we're fine with every single one of those requirenents,
al t hough we have asked, based on our good track record, to
be given a perpetual special exception rather than a seven-
year, but that's really the only change.

Every one of the other, | think it was 13 other
itenms, including hours, maintaining a contact person, and
cleaning any graffiti, and keeping the planters in good

shape, and fixing the potholes, those are all fine. |In fact,
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M. Magafan can speak to it, but he recently just ordered
soneone to cone in and fix existing potholes. And that's
pendi ng and w I | be done shortly. So, again, we're fine with
all the other conditions that were posed in 2011. The only
thing we would ask for would be to be given a perpetual
speci al exception this tine. And we can go t hrough those, and
|"m sure the representative from OP can speak to that as
wel | .

MEMBER JOHN:  So, | have one big question. |[|f you
take a | ook at the DDOT report, and the first condition that
they reconmend is that the Applicant is required to provide
fencing or evergreen trees of at |east 42-inches high around
the perineter of the | ot, exclusive of driveways. Nowyou're
saying that there's already a concrete fence. Is it about
42-i nches hi gh?

MR, GELFARB: | believeit is a 36-inch, according
to the plat, brick wall.

MEMBER JOHN: A brick wall. Sorry.

MR. GELFARB: No, that's okay. That has
historically, all the way back at |east until 2002, when ny
client bought the property, and |I'm sure before that, has
served that function well. Again, it's a relatively small
lot, and it's kind of a tight situation. And quite frankly,
none of the nei ghbors ever conpl ai ned about the size of the

wal | . They've been fine with it historically.
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Part of the issue, too, is just, with the cost
constraints, you know, the ot is not full currently. And
so, to take on additional expense becones difficult with such
a small | ot because there's not that nuch revenue to sort of
anortize that cost.

VEVMBER JOHN: So, M. Vice-Chair, | think these
two requi renents have sort of distilled nost of what's in 714
and 715. And | agree we woul d need nuch nore information to
decide i f those two requi renents coul d be wai ved by t he Board
on any of those provisions. And it mght be a good idea to
go back and talk to DDOT to see if they could change their
opinion. | don't know. But those are two conditions they
| npose.

VI CE CHAlI RPERSON HART: Okay. So, | think what
"1l nmove to is the Ofice of Planning, since it seens |ike
there's sonme questions that we have for DDOT or OP. And
we'll hear fromDDOT -- I'msorry -- from OP. Excuse ne.

MR. Kl RSCHENBAUM Good norning, Conm ssioners.
Jonat han Kirschenbaum for the O fice of Planning.

Just as a matter of background, this application
was submitted to the O fice of Zoning on April 12th, 2018,
and their expiration for their Certificate of OCccupancy
expired on the 10th. So, they did submt their application
before this use expired.

W recomend approval and we submt our
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reconmendati on. | wll say that this report was witten
prior to receiving the ANC resolution. So, we would tend to
agree, go along wth the ANC, since they are confortable
about the termcan be used in perpetuity.

"' m here to answer any questions that you have.

VI CE CHAI RPERSON HART: M. Ki rschenbaum wel cone.

MR, KI RSCHENBAUM  Thank you.

VI CE CHAlI RPERSON HART: | know this has been a
very few cases, a very few neetings you've been wth us. So,
wel cone to the BZA

So, you've heard sone of the questions that the
Board has had regarding this, thembeing in conpliance with
714 and 715, which are kind of | andscape requirenents around
par ki ng areas. Can you speak a little bit about that,
because we're trying to just figure out where we are with
that, and how the Ofice of Planning |ooked at those
requi rements as wel | ?

MR, KI RSCHENBAUM Sure. So, fromthe O fice of
Pl anni ng perspective, it is an alley ot entirely bounded by
alleys. So, the parking |ot does not allow any residenti al
uses, and we al so are considerate of the fact that it's been
in use for at least 30 years and it's been in continuous
oper ati on.

And | will just point out that they are requesting

relief fromSection 710.25, and that reads that it's, "Wthin
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all R and RF zones, any surface parking | ot for nore than 10
par ki ng spaces shall be located a mnimumof 6 feet fromany
property line wth the space between the surface parking | ot
and the property line providing | andscaping."” And screening
requi renents are Subtitle C, 714 and 715. So, they are
requesting a special exception fromthat section which tal ks
about both the | ocation of parking spaces and, al so, an area
for | andscapi ng.

So, we | ooked at this that they were applying for
a special exception for the | ocation of parking spaces and,
al so, the |andscaping. The site plan does show it's very
tight. And if they were to locate those parking stalls 6
feet back from the property lines, and also instal
| andscaping within that area, you would | ose a significant
nunber of parking spaces. So, we really are fromsort of the
frame of mnd that the parking lot should be sort of
resurfaced and i nproved as it's needed and | andscaping that's
al ready there be kept in good order, but that the Applicant
doesn't necessarily have to conply with all of the new
requi rements of the zoning regul ations.

VI CE CHAI RPERSON HART: COkay. And you stated two
t hi ngs. One, that the property was not adjacent to
residential properties because it is surrounded by alley
| ot s.

MR. Kl RSCHENBAUM It doesn't abut per se. | t
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doesn't directly abut residential uses.

VI CE CHAI RPERSON HART: Ckay.

MR, KI RSCHENBAUM  There is an alley separating
the lot fromresidential uses.

VI CE CHAl RPERSON HART: Ckay. Any ot her questions
for the Ofice of Planning?

MEMBER WHI TE: The one question, | just want to
make sure |'m clear that, have you addressed what Board
Menber John had sone concerns about in ternms of the
reconmendati ons for DDOT? |f you had any opi nions on the two
recommendati ons regarding Subtitle 714 and 715? In OFP's
opinion, do you think there needs to be the screen
requi rements for surface parking that are stated in DDOT's
report? | don't know if you had that in front of you in
Exhi bit 40. And al so, the |andscaping requirenments for
surface parking lots. And in your opinion, do they need to
conmply with that?

MR, KI RSCHENBAUM | woul d say, again, our relief
is that it's been in continuous use for the past 30 years,
and it's a snmall business operation. And that | think we are
fromthe idea that it's operating fine at the nonent.

MEMBER VHI TE: Okay. Thank you.

VI CE CHAI RPERSON HART: Any ot her questions?

(No response.)

Okay. Does the Applicant have any questions for
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the O fice of Planning?
MR GELFARB: No, we do not.
VI CE CHAlI RPERSON HART: And | actually have a

question for the Applicant. D d you have a conversation with

DDOT?

MR, GELFARB: | have not had a conversation with
DDOT. | didn't see the report until fairly late in the
process. | have had extensive conversations with OP, but |

have not discussed this particular statenent as of yet.

VI CE CHAI RPERSON HART: Okay. |Is the ANC here?

(No response.)

Is there anyone here in opposition to the
application wanting, wishing to speak in opposition?

(No response.)

Anyone here wishing to speak in support of the
application?

(No response.)

| guess where | amwith this is that | would |ike
some additional information. And this is really a
conversation with DDOT to see whether there are aspects that
we shoul d be able to waive or that they would be confortable

wi th waiving for the process.

|"mnot tryingto mke thisreally -- | think this
can be a fairly straightforward project. | understand that
OP is supportive of it. | understand that ANC is supportive
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of it. | amjust a little bit concerned because we don't
have, | don't think, sufficient information to be able to
say, oh, sure, you don't have to -- you can wai ve whatever

the requirenents are for 714 and 715. And it doesn't sound
| i ke you've had a lot of just tinme to think about which
aspects you would like to actually waive fromit. | don't
know t he Board nenbers' thoughts on it, but that's kind of
where | amwith this right now

MEMBER WHI TE: Well, | guess the main concern is
that | didn't want to rule on sonething that contradicts
DDOT's jurisdiction in ternms of them maki ng reconmendati ons
that certain things needed to be done. It doesn't sound |ike
a mgjor thing, but if there are sone concerns, mybe we

shoul d have sone feedback on that.

VI CE CHAI RPERSON HART: I mean, l'm al so
understanding, and | hear your request for not having a
timeframe, atermlimt. |'mkind of on the fence with that.

| think in sonme ways it's helpful to have them but I
understand the request that you're nmking, and | mght be
abl e to support that as well. But | think that understandi ng
where you are with regard to DDOT woul d be hel pful to nme as
| make that determ nation.

MR, CGELFARB: Yes, if | could speak to that? So,
| did reviewthe relatively short neno. And DDOT does cite

in the neno that their review is to assess the potenti al
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safety and capacity inpacts of the proposed action on the
District's transportation network and, as necessary, propose
mtigations that are commensurate with the action.

So, it wuld seem to ne that the anopunt of
screeni ng and | andscapi ng of an alley | ot woul d probably not
be really key to their mssion. It mght be key to the
nei ghbors, as represented by the ANC, and to OP. But it
woul d seemto ne to be sonething that would not be crucial
to DDOT's m ssion.

As far as the specific requirenents, again, they
reference fencing or an evergreen hedge at |east 24-inches
high. W do have a brick wall that is 36-inches high. And
t hey nmention providing five canopy trees and devote at | east
10 percent of the total land area to | andscaping. Because
of the tight nature of the Iot, there really is no space to
conmply with that.

You know, if you have a copy of the site plat, you
can see it's very tight. There really is no additional
space. W would | ose a nunber of spaces if we were to, as
M. Kirschenbaum has nentioned, we would |ose a nunber of
spaces, and it could well nmake the | ot infeasible, you know,
to go down, 27 down to a substantially |esser nunmber. And
that does have an inpact on the neighbors because these
spaces free up spaces in front of their houses. These spaces

make it easier to rent out space in the comercial buil dings.
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And if there is no parking to provide to the businesses, it
does i npact the kind of businesses you're going to get, the
kind of restaurants you're going to get in the area.

Al so, | should point out, in connection wth the
request for the perpetual special exception, that does i npact
the ability to attract businesses and tenants to the

commerci al buil dings because, you know, for a year or two

out, and a tenant says, "Well, I'minterested in renting
space, but | need parking. So, |I'll sign a five-year |ease,
but | need five years' parking." W can't afford themthat

certainty because, technically, the special exception is up
in two years, and that does inpact our ability to |ease
space.

So, for all those reasons, we woul d request that
the fairly stringent standards that are already in place,
which are in place to provide the existing | andscape and the
exi sting mai nt enance, pursuant to the 13 different conditions
that the Board previously inposed, as well as the fine
efforts of the property manager to keep the | ot in good shape
and keep it cleaned and wel | -nmaintai ned, we would ask that
we not have to take on the burden of additional time and
expense by providing further |andscaping or a taller wall.

Agai n, we haven't had anybody ask for it in terns
of the neighbors. They seemto be fine, as indicated by the

ANC vote in favor of the perpetual special exception.
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VI CE CHAlI RPERSON HART: And | understood that.

| guess what | was | ooki ng at was that DDOT conditioned their
approval on the fact that you neet these particular
requi renents. And so, right now, you haven't had a
conversation with DDOT about what aspects that can or can't
be adhered to, and there are a nunber of them And | don't
knowif you're telling me that you can't address or you can't
neet any of the 714 and 715 or if there are 15 of themthat
you can neet, but you can't neet three of them | don't know
what that is. And DDOT, they're charged with overseeing
streets and alleys in D.C. And so, | think you ve nmade a
comrent about them not having kind of a purview here, but
they do. And so, we have to -- we're trying to understand
that and, also, work with you on this.

I'"'m requesting that you actually have a
conversation with themto be able to give to us, these are
the things that we can neet; these are the things we can't
neet. Right now, | don't think -- | nean, correct me if I'm
wong -- | haven't heard that that's what that list is. It
seens |ike you ve kind of heard this recently. You've read
through it, but actually haven't had that conversation wth
DDOT to be able to kind of get to, these are the things that
we can or can't do, and kind of the rationale why you can't
get to those. And | think that's what |I'masking for. So,

| can hear fromthe rest of ny Board nenbers to see if they
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have ot her thoughts on that.

MR CELFARB: Well, if | could just speak to it
real quickly, so I'm looking through 714 right now. And
there's really two screening requirenents. There's ot her
ver bi age, obviously, but, really, the crux of it is 714.2(c),
screening shall be either a wall or solid fence at | east 42-
I nches high or evergreen hedges or evergreen grow ng trees
that are thickly planted and nai ntai ned, and are at | east 42-
I nches i n hei ght when planted, and nmai ntained in perpetuity."”

Kind of for the reasons we talked about, we
al ready have a 3-foot wall in place. It's been there for a
very long tine. To put trees in that area woul d take away
a nunber of the parking spaces. W are seeking relief, which
t he Board does have the right to give --

VI CE CHAI RPERSON HART: M. GCelfarb, what |'m
asking you is that you are giving nme information about there
are 30 parking spaces, and you're saying that it nay take
away sonme. How many is "sonme"? Four? Five? Three? One?
VWhat |'mtelling you is that we need additional informtion
about what it is the inpacts are going to be to your client,
so that we can have justification for being able to grant
this. I"mtryingtowrk withyouindoingthis. |'mtrying
to ask you for getting further information, so that you can
do that. I'mnot trying to be overly bureaucratic about it,

but it is helpful for us, as we go through these, to be able
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to kind of say, this is why we've granted this. And |I'mj ust
saying that | just don't think you have sufficient
information to be able to do that. And it would be hel pful
to be able to say that you are requesting relief from714. 2,
714. - what ever, .09. | don't know, but | just think that we

are looking for just that information.

And honestly, |I'm not even sure we need to have
a further hearing onthis. | think it may be just a decision
that we set it down for. But we just need to have that

information to, then, be able to make that detern nation
So, I'mnot trying to put it off and have your client cone
down, and you conme down, for another nmeeting. "' m just
trying to get the further information to make sure the record
is full, and so, that, then, we can make a determ nati on.

MR, GELFARB: Ckay. | nean, we're fine with maybe
a formal parking study or sonmething that would show the
i npact of nmeeting the full requirenents. |If that's what the
Board would like to see, we're fine in providing it. And if
we could do it in the formof a limted -- so as not to
i nconveni ence the parking lot, that would be wonderful.

VI CE CHAI RPERSON HART: Yes, | don't knowif Board
menbers -- Board Menber White? O, excuse ne. John?

MEMBER JOHN: M. Vice-Chair, DDOT is only asking
for two things, the 42-inch-high wall and 10 percent of the

area devoted to | andscapi ng. Now OP has nade a good ar gunent
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that this ot is not adjacent to any residential properties,
and that would mtigate your needing to have robust
| andscaping. So, | think it would be hel pful to go back to
DDOT and nmake those points, and then, let us know, if you
were to conply, what the hardship would be and how mnuch
par ki ng space would be Iost on that snmall lot. So, | agree
with what the Chairman has said, and we're not opposed, |I'm
not opposed to granting the relief, but there really isn't
enough in the record to do that.

That would be ny two cents.

VI CE CHAI RPERSON HART:  Yes?

COMWM SSI ONER M LLER:  Thank you, M. Vice-Chair.

The only thing I would add, since we are putting
of f a deci sion and encouragi hg a conversati on with DDOT, then
maybe M. Kirschenbaum from OP can facilitate that
conversation and explain the mtigation that already occurs
due to the alley lots and the 30-year history of no
conplaints, and the ANC s unani nous support for having a
per petual special exception. And as long as you're putting
it off, maybe M. Kirschenbaum can just submt a very one-
| ine supplenmental report nenorializes what you said here.
It is that you, OP, now supports it being in perpetuity
because the ANC does. So, that's all | would add to that.

VI CE CHAI RPERSON HART: Thank you.

COW SSI ONER M LLER  And that all will be in the
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formof a witten subm ssion --

VI CE CHAlI RPERSON HART:  Yes.

COW SSI ONER M LLER:  -- and we can get to a quick
del i berati on when it cones up.

VI CE CHAI RPERSON HART: Yes. | would agree. |
mean, | would agree with all of that. | think | would be in
support of this if we could get the further informtion.
Again, | think I would be in support of even having this no
timelimt. But, again, | think that it's just understandi ng

that we've kind of net, that we've dealt with sone of the

concerns that have been raised by -- well, | shouldn't say
"concerns" -- some of the conditions that the DDOT has
rai sed.

| think I wll close the hearing. Wth the

exception of the docunents that we've asked for, and it's
really just further justification regarding the DDOT report
and the 714 and 715, and | guess the issue is kind of when.
So, | think it would be a neeting, a decision case.

M5. ROSE: Yes. How soon do you want it, July
11t h?

VI CE CHAI RPERSON HART: Actually, here's the
guestion: how soon do you think you can get this information
to us?

MR, GELFARB: |I'Il probably need to talk with a

par ki ng consultant that can review. So, July 11th m ght be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

65
alittle tight.

VI CE CHAI RPERSON HART: Ckay.

MR GELFARB: What woul d be the next date after
t hat ?

MS. ROSE: The 18th is the next date, but M.
Mller will be here on the 25th.

VI CE CHAlI RPERSON HART: Yes, the 25th seens |ike
we've got a lot of stuff going on as it is. W could always
do it absentee.

COW SSI ONER M LLER: | was just going to say
t hat .

VI CE CHAI RPERSON HART: Yes. So, how about we set
it for the 18th?

M5. ROSE: The 18th, yes.

VI CE CHAI RPERSON HART: For a deci sion. That
would give you several weeks to be able to get the
information to us, have a conversation wi th DDOT, and then,
OP. | think that should be sufficient.

Now the question is when we should be getting
i nformation fromthe Applicant.

M5. ROSE: Are we doing the Applicant and, then,
responses, or just one subm ssion from everyone?

VI CE CHAI RPERSON HART: | think it's one response
and one subm ssion for everybody.

MS. ROSE: Then, that would be July 12th,
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Thursday, July 12th.

VI CE CHAI RPERSON HART: Do we have to do it seven
days? Because we are requesting this informtion.

M5. MYERS: The Board in the regulations woul d
need to all ow seven days for the ANC to respond as a party.

VI CE CHAl RPERSON HART:  Yes.

M5. MYERS: However, that's atinme limt that can
be nodified or waived by the Board.

VI CE CHAI RPERSON HART: M. Cel farb, do you think
the 12th would be -- we would be able to get sonething from
you by the 12th?

MR, GELFARB: Yes, | think I could probably pull

t hat of f.

VI CE CHAI RPERSON HART: Ckay. GCkay. Well, let's
-- I'"'msorry, I"'mjust |ooking at a cal endar.

MS. MYERS: M. Vice-Chair, could | interject
qui ckl y?

VI CE CHAlI RPERSON HART:  Sure.

M5. MYERS. | wanted to get a little nore clarity
on the docunents requested. Because it sounded as though
there was potential for the Applicant to be anending the
application to request a nodification or waiver as to those
screening and | andscaping requirenents. | know in the
testinmony the Applicant nentioned, if he is not able to

conply, then the Board may grant a waiver of those
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requi renents, but that has to be specifically requested by
the Applicant. At present, that has not been requested. So,
| wanted sone clarity for the Board as to whether a revised
self-certification or a revised burden of proof would be on
that list of requested docunents for after the record is
cl osed.

VI CE CHAI RPERSON HART: Well, that's interesting.

M5. MYERS: Sorry to throw a wench in the end of
t he proceedi ngs.

VI CE CHAI RPERSON HART: Yes. | think that is what
we're -- because | think you've raised that, M. Celfarb
with the waiver issue. Let nme think. You provided a revised
burden of proof, Exhibit 37. | think it's the last thing
that we've received. | guess it's a revised self-
certification. Yes. Yes.

MR, GELFARB: It was sort of incorporated in the
request for relief under Subtitle C, 710.3(a)(4). But, if
t he Board requests that we specifically call out those other
two sections, we can. | think it's incorporated in the
request under 710.3(a)(4). And perhaps he can speak to that
as wel | .

VI CE CHAI RPERSON HART: Yes. Vell, |I'm just
| ooking at. And | think it would be helpful to have that,
so that it is clear that that is what is being -- so, it

would be a revised self-certification form Because this
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really is also about the burden-of-proof statenent that
you' ve provided. All of this kind of is wapped up in it.
But | think that the revised self-certification would be
hel pful .

Does that nmake sense? Yes?

M5. MYERS. Yes. Thank you.

VI CE CHAI RPERSON HART: But | think the same date
we're still looking at is the 12th. So, that doesn't change.
| think that that's, yes, July 12th is what we're | ooking
for, for the infornation.

MR, CGELFARB: That will be fine. Thank you.

VI CE CHAI RPERSON HART: (Ckay. Thank you. Ckay.
Thank you very nuch.

So, Ms. Rose, if we could go back to the case that
we took a break fronf

M5. ROSE: Yes.

VI CE CHAI RPERSON HART: 19768.

M5. ROSE: Yes. Do you want neto call the entire
case again or do you want me to just --

VI CE CHAI RPERSON HART: Yes, pl ease.

MS. ROSE: Al right. 19768 of CDDC 1735 to 1737
10th Street, Northwest, LLC, pursuant to 11 DCVMR, Subtitle
X, Chapter 9, for special exceptions under Subtitle C,
Section 703.2, from the mninmm parking requirenents of

Subtitle C, Section 701.5, and pursuant to Subtitle X
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Chapter 10, for variances fromthe | ot occupancy requi renents
of Subtitle E, Section 304.1, the rear yard requirenents of
Subtitle E, Section 306.1, and the side yard requirenents of
Subtitle E, Section 307.1, to construct two newflats in the
RF-1 zone at prem ses 1735 and 1737 10th Street, Northwest,
Square 363, Lots 105 and 106.

VI CE CHAI RPERSON HART: (Okay. Thank you very nuch
for calling that.

If we could have everybody, all the parties, all
the folks that are requesting party status to the table as
wel | ?

And if you have not been sworn in earlier, M.
Rose, if we could -- I'lIl wait until they get settled.

Vel cone.

Ckay. So, we started the case, and we stopped,
and now we're back.

| f you could introduce yourself? And | woul d just
go down the table. So, you can start with yourself.

MR. STATES: My nane is Tinothy States. I'"'m a
resident in the nei ghborhood.

I f I may ask, when you say you started the case --

VI CE CHAI RPERSON HART:  Yes?

MR, STATES: -- was that earlier today?

VI CE CHAlI RPERSON HART: That woul d be correct.

MR, STATES: Ckay.
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VI CE CHAI RPERSON HART: W started the case

because it was on the docket and we just got toit, and there
was no one in opposition. And so, we were a little curious
about that. So, we stopped it and we waited, and you've now
shown up, and now we are proceedi ng.

MR STATES:. Ckay. | apol ogize for that.

VI CE CHAI RPERSON HART: Since you were not here
earlier, if you could stand, so we coul d gi ve you, adm ni ster
t he oat h?

Anybody else in the audience that has not been
sworn in, if you could stand at this tine?

Ms. Rose?

(Whereupon, M. States was sworn.)

VI CE CHAI RPERSON HART: Thank you.

| f we coul d, everybody at the table, if they could
i ntroduce yoursel ves, that would be great.

MR. WARREN: Sure. Good afternoon, M. Vice-Chair
and Menbers of the Board. Charl es Warren, Teass-Warren
Architects, here on behalf the Applicant.

MR, LAURENT: Good afternoon. My nanme is Marc
Laurent. |'mpart of the devel opnment teamfor this project.

MR,  SULLI VAN: Good afternoon, M. Chair and
Members of the Board. Marty Sullivan, on behalf of the

Appl i cant .
VI CE CHAI RPERSON HART: Good aft er noon, everybody.
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So, we have a request for party status, M.
St ates?

MR STATES: Yes, it is.

VI CE CHAI RPERSON HART: | f you coul d provi de your
rati onal e for request, why we shoul d be granti ng your request
for party status?

MR STATES: Ckay. | participated in the Ofice
of Pl anni ng hearing, and there were significant changes being
made to the draw ngs. And | had been waiting and
anticipating the changes that were being delayed, so | could
decide if | would need counsel, who el se would be invol ved.
And | spent over a nonth requesting the updated draw ngs, and
because they were significantly changed, | was under the
i npression there would also be, not only on the outside
drawi ngs, but things done there. Actually, if you |ook at
the original drawi ngs and the current drawi ngs now, it's two
totally different buildings. And so, | was under the
i npression that | would be notified in a tinmely nmanner when
t hose drawi ngs were made, and then, | can deci de what Kkind
of counsel that | could seek as far as going forward.

And so, there wasn't a direct notice as far as
trying to get party status. | read what was in the nail
It told nme, it infornmed you of the date, and | | ooked over
the information, but it didn't say what | needed to do to be

of party status. \Wiereas, in the other information it was
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cl ear.

So, | took that information. | |ooked at it. And
as | went through later on, it stated, well, to participate
as a party, you need to do certain things. And then, when
| filled that information out, at the bottom of the page is
where the notice for the 14 days were there. And that's when
| realized it was day eight outside of here there.

And because |'m affected or inpacted directly by
the building or the proposed construction, this is why | am
requesting party status, to have representati on by counsel.

VI CE CHAI RPERSON HART: And coul d you provide us
with the information as to the timng of this? You' ve kind
of given us sonme neetings, but there were no kind of a
dateline that we're tal king about.

MR, STATES: Yes.

VI CE CHAI RPERSON HART: When were you first aware
of this project? W'IIl start there.

MR. STATES: | was nmade aware of this project the
day before it was presented to the ANC Board, April 3rd, |
bel i eve. And | was told that -- and | went to the ANC
neeting -- and then, | was told about the process, the
pl anni ng, and | went before the Hi storic Board, or | received
a letter, and I went before the Board. This was in April.
The historic preservation actually was in Muy.

VI CE CHAlI RPERSON HART: Thi s was t he Revi ew Boar d?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P P PP, R
oo A W N b O © 00O N O O d W N P+ O©O

73
MR STATES: The Review Board. |In their letter,

It gave ne information and told nme what | needed to do. So,
| went before them and at the neeting their plans, the
original draw ngs, again, were changed. They nade noti ce.
So, instantly, within the first week follow ng the neeting
-- and | can show you -- | started not only emailing the
Pl anning O fice requesting the information, | even went over
there twce requesting updated draw ngs, to where Enania

Price, their representative, becane annoyed wth ne

constantly. And her response was, "l don't have them I
don't have them | don't have them" So, we went into June,
and she was still telling ne, "I don't have the updated

drawi ngs there."

And | had to | eave town for business. Wen | got
back, basically, | was given an updated drawing there. In
between tine, | had received --

VI CE CHAI RPERSON HART: When? Wen did you get
t he updated draw ngs?

MR. STATES: | got the updated draw ngs sonetine
m d- June possibly. Yes, md-June, sonetine in that area, the
second week of June or so. And as | stated, | had gone out
of town on business. So, that was why.

VI CE CHAI RPERSON HART: And can you speak about
the inpacts, how this project will inpact you nore so than

soneone else that's --
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MR STATES: Sure. Now do you want ne to speak

as far as under the request for party status or do you want
me to go in detail?

VI CE CHAI RPERSON HART: No. Just the request for
party status.

MR STATES: Ch, okay. Wll, one, |I'maffected
directly from a safety hazard; two, from an econonmc
standpoint; three, fromny light, air, and space; four, from
an econom c aspect, and, also, just accessibility to noving
and taking ny trash out. |'muniquely inpacted because of
the | ocation of ny property. Gkay? | amright in the mddle
of this proposed property. They're asking to cone up to ny
property line, right up to ny property line, blocking out ny
air, space, and there. And ny property is, again, 948. It's
contiguous to the proposed construction.

VI CE CHAI RPERSON HART: Are there any questions
for the -- thank you very much.

MR, STATES: Uh- hum

VI CE CHAI RPERSON HART: Are there any questions
for M. States?

MEMBER WH TE: Gve me a little bit nore
i nformati on about the light and air inpacts. Because, for
party status, you obviously have to showthat you' re uni quely
i npacted. So, | just want to have a little bit nore neat in

terns of what --
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MR STATES:. Ckay.

MEMBER WHI TE: -- you're tal king about, as well
as the accessibility issue. The economc issue, |'mnot as
Interested wth that particul ar i ssue. But accessibility and
light and air --

MR STATES. GCkay. We'Ill start wwth the |ight and
air. The building will conme up to ny property line, and it
will tower over ny house. It's a full story over ny hone.
| live in a rowhouse, and the direct sunlight to ny rowhouse
cones fromthe south side, which is where this building wll
be located. So, it will block out the conplete light in ny
house, the sunlight. And so, basically, | will beliving in
t he shadows, okay, all day every day. And how that affects
me from an energy standpoint, nmy energy bills wll be
significantly higher because I won't have direct sunlight.

So, on those days where it's not really cold, but kind of

cool, and where nost people will have sunlight heating their

home, 1'Il be forced to turn on my energy or ny gas, and

that's year around. Basically, | will not have sun there.
So, it towers over ny house. My vyard, the

property line is approximately 12 to 15 feet fromthe end of

ny house. So, | have a very small space there. GCkay. And

this building just towers over it. There's no sun at all.
MEMBER WHI TE: And the accessibility on that?

MR. STATES: The accessibility, right now, to get
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to the alley fromny hone, | |leave ny house -- and this is
to set out ny trash or different things -- | have to | eave
nmy honme goi ng south, then go east, and then, go south agai n.
Now that's what they're calling an alley when | go east, and
even that spot, according to their plans, which is just 4
feet, wll be reduced there. So, basically, getting to that
alley will becone nore of a challenge there.

MEMBER WHI TE: Thank you.

VI CE CHAI RPERSON HART: Conmi ssioner MIler, do
you have any questions?

COW SSI ONER M LLER  Good afternoon

MR. STATES: Good afternoon.

COM SSI ONER M LLER:  You said you becane aware
of this -- when did you becone aware of the devel opnent?

MR, STATES: | was made aware of the devel opnent
on, | believe it was April 3rd, April 3rd or April 4th.

COW SSI ONER M LLER:  Around the tine of the ANC

MR. STATES. The day before. \Wat happened is,
the night before the ANC neeting, it was presented at the
French Street Nei ghborhood Associ ati on neeting, was the first
| was made aware of it. And | protested then.

COW SSI ONER M LLER  You were at the French --

MR, STATES. | was at that neeting. Then, | went

the next night to the ANC neeting, and this is all recorded.
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| protested then, and | was told, well, these are just the
pl anni ng stages, as if it was di sm ssed or not sonething very
| nportant.

And then, | received letters that it would go to
the H storic Board. And | found that | wasn't quite sure how
It could make it because it didn't fit in with any of the
bui | di ngs i n our nei ghbor hood, and t he nei ghbor hood was never
asked to vote on this. And | was told this was initiated
fromthe ANC. Wen | asked why wasn't there a vote, | was
told it was initiated out of the ANC

COW SSI ONER M LLER  You' re aware now t hat we do

have an ANC | etter of support?

MR. STATES: Ch, | am aware. My point is, it
never came -- generally, what happens is the nei ghborhood
takes a vote, and then, the ANC will listen or talk to the

nei ghbor hood on their decision. There was never a call from
t he nei ghborhood to take a vote on these plans. And when

asked, | was told this was all ANC initiated. Al ex Padro,
actually, | was told. This was all Alex's idea. ay? And
| thought, that's interesting. Alex never spoke to nme or
told me or asked how would | be harned, how would | be
affected, how would | be inpacted. The devel opers never
spoke to me and asked how would | be harned or inpacted. |
went to the neeting, and when | rai sed questions there, never

answered at the Nei ghborhood Associ ation neeting. And then,
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when | went to the ANC neeting, it was basically |I was just
told, "Oh, no, these are just the planning stage. W are
just getting together to see" -- and again, that's on the
recordi ng there.

Then, and as you state, am | aware of the ANC
voting for it, even going through the planning stage, if you
go back to the film and at the thing, Al ex never allowed
these gentlenen to stand up and present their plans. Al ex
bl essed the plans. They told stood up. They never unroll ed
-- this is at the first neeting -- and said, "Here's the
bui | di ng. This is what we're presenting.” M. Padro,
because he stated he didn't think it woul d get through at our
Nei ghbor hood Associ ati on neeting, so they stood up and, as
they were about to open their plans, their drawi ngs -- and
this is all on film-- Alex just tal ked over and said, dah-
dah- dah-dah, and his Conm ssioners signed off on it wthout
this being |ooked at. This was before it went to the
Hi storic Board.

Now, before it was to conme to Zoning --

COMWM SSI ONER M LLER: Ckay. You answered ny
guestion --

MR, STATES: Ckay.

COMM SSI ONER M LLER.  -- were you aware, did you
attend the ANC neeting, and you did. You did.

MR, STATES: | have attended. | have attended t he

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP kPR R
oo A W N b O © 00O N O OO d W N P+~ O©O

79

ANC neeti ngs.

COW SSI ONER M LLER:  And were you aware that the
ANC has - -

MR. STATES: Yes.

COW SSI ONER M LLER:  -- subsequently voted --

MR, STATES. |In support of it.

COW SSIONER M LLER: -- in support of it? So,
| appreciate --

MR STATES: kay. |I'msorry if that was a | ong-
w nded answer .

COM SSIONER M LLER: It is a |long answer.

MR, STATES: Yes.

VI CE CHAl RPERSON HART: So, M. Sullivan, you all
have submtted sone information in opposite to the party
status request?

MR, SULLIVAN: Yes. And our principal objection
was to the 14-day deadline, but now that we've heard sone
substantive discussion, | would have sonething to add about
that as well.

| just have some general points to make, and t hen,
the Applicant and his architect have sonme nore details in
response to sonme of the things that were said.

This, as the Board may know, is one of the Vacant
to Vibrant projects of DHCD. And so, it includes two

wor kf orce housi ng units, and that makes the econom cs rat her
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critical and inportant. As you know, one of the principal
| npacts of having party status opposition is that you |ose
a year. That's the reality these days. You | ose a year
waiting for a full order, and that can be very inpactful on
an Applicant.

And t herefore, we woul d ask the Boards to strictly
follow the 14-day deadline. The Board does have a right to
waive it for good cause, and we don't think good cause has
been shown. W don't think it's enough to just show up and
say either that they don't agree with what the ANC
presentation was or that there were changes.

Speaki ng of changes, we'll have the architect talk
about that. The drawings are not significantly different.
None of the relief requested has been changed. The massing
hasn't changed. No aspect of this that could allegedly
i npact the nei ghbor has changed.

The HPRB approved it in May. M. States was sent
t he | atest updated drawi ngs with not materi al changes on June
8t h.

| would note that, when M. States purchased his
property in 1999, and up until Septenber of 2016, it was a
matter of right to build to the property line at a 40-f oot
hei ght. So, when he purchased the property, he knew there
was a record lot there that could be developed to the |ot

line at a 40-foot height, and that approved in Septenber
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And as you also may know, the Zoning Conmmssion is
consi dering a text anendnent that woul d correct what we think
has been a mstake in requiring a 5-foot side yard here at
all, anyway.

Al so, regarding the |ot occupancy, that doesn't
af fect hi mbecause where his property is is around the mddle
of the house. So, the additional |length doesn't have any
| npact on him

And so, |'ll turn it over to the architect for
sone details about changes in the plans, if that's material.

| would just like to nmake a quick conment about
there's a letter filed yesterday in the record. It doesn't
have an address or a nane on it. So, |'d like the Board to
di scount that. 1t does cone in on the agenda after an enpty
email from M. States. So, maybe it's from him [|'m not
sure. But | would just like to point that out.

MR, STATES: May | ask, is it appropriate for ne
to seek counsel now, from ny counsel ?

VI CE CHAI RPERSON HART: Is it appropriate for you

to?

MR, STATES: | know you were trying to decide if
| --

VI CE CHAlI RPERSON HART: Your counsel can be here.
Your counsel has al ways been -- that's up to you to have your

counsel there or not.
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MR TEMPLE: May | inquire --

VI CE CHAI RPERSON HART: You have to actual ly get
on the mc before you --

MR, TEMPLE: Sure.

VI CE CHAI RPERSON HART: We're taking this. The
court reporter has this. So, you need to push the button,
too. And please introduce yourself.

MR, TEMPLE: | am

VI CE CHAI RPERSON HART: Thank you. And you can
sit down, too.

MR. TEMPLE: Thank you

VI CE CHAI RPERSON HART: Thank you.

MR. TEMPLE: Good afternoon.

The question is a point of order, actually. 1'm
Donal d Tenple, and | do represent M. States. The question
is whether it would be appropriate, prior to him being
recogni zed as a party, to represent him pertinent to his
request for party status. | didn't want to speak
prematurely, so | wanted to get your authority in that
respect to make a point in support of his application.

VI CE CHAI RPERSON HART: | rmean, you're being
represented -- you're representing M. States. You can
represent himduring the party status or you can represent
hi m duri ng the actual case or --

MR. TEMPLE: Sur e.
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VI CE CHAI RPERSON HART: That's up to you to do

t hat . And correct nme if I'"'m wong, | don't think that
there's any issue wwth that. But, yes, that's not sonething
that you necessarily need to have fromne. That's you're
representing that person in these proceedi ngs.

MR TEMPLE: | just don't like to speak if | am
not authorized to. So, | wanted to nmke sure. That
clarified it with you.

And to that extent, when the gentleman, the
architect, conpletes his statenent, | would like to nake a
statenment on M. States' behal f pertinent to his application.

VI CE CHAI RPERSON HART: Ckay. So, what | had

asked, and the reason that | had asked M. States to go first

was so that | understood what the actual -- what his issues
Wer e. This isn't kind of a rebuttal and all that. That
doesn't happen right now So, |I'm asking, | asked himto

present what it was that his -- why he thought that he should
be receiving party status. |If you have sonething el se that
you would like to present right now, that would be great.
MR. TEMPLE: Ckay.
VI CE CHAI RPERSON HART: So, you can do that now.
And | asked the Applicant if they could tell ne
why they thought that you all should not get party status.
So, I'"'mtrying to proceed through this in a particular way.

So, you are nore than wel cone to present any i nformation t hat
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you would like to at this nonent.

MR, TEMPLE: | appreciate the opportunity.

First and forenost, M. States is not a | awer.
The prem se of his request is really not only inconveni ence,
but the correspondence that you i ssued to the nei ghbors does
not definitively state, and directly state, there is a
hearing on a particular date. That is a problem by way of
due process. This issue and this process is critical for
affected individuals. The notice that this agency sends to
af fected individuals should expressly state, not indirectly
on a separate docunent, that there is a hearing on this date
and your rights are affected.

Notwi t hstanding that, M. States is directly
affected. The issue of whether or not he received draw ngs
at a certain point, et cetera, is limtedly significant, or
whet her the ANC has supported this or not is limtedly
significant. Wat's nore significant is that the governnent
and this agency wants a full record and wants to give the
affected citizens, one who has been there since 1999, and not
seeking to nove there now, to have the right to participate
in the process and to discuss issues that nmay involve the
very process by which we are here, including the ANC s
deci sion and other decisions that affect his rights of 20
years.

There are four different variances sought here.
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In addition to that, contrary to what counsel has stated for
the Applicant, there's a potential easenent issue over which
you have no jurisdiction, which may have to be di scussed or
litigated in another forum

But, for the nost part, M. States has been
consistent. He is the nost active affected nei ghbor in that
community. He has been at every event except being able to
tinmely submt sonmething here. The flip side of that is that,
If it is a mstake on his part, we think it still presents
good cause for you to consider favorably his application to
becone a party.

And finally, the benefit of M . St at es
participation, supposedly that there is a nmeaningful
devel opnment, is best in the public interest versus the
devel oper speaki ng absent any opposition, particularly from
a nei ghbor or a resident who is directed affected.

Thank you.

VI CE CHAI RPERSON HART: Thank you. And, M.
Tenpl e, did you say that the original notification fromthe
O fice of Zoning was in error?

MR, TEMPLE: | said part -- no, | didn't say "in
error.”

VI CE CHAI RPERSON HART: | wasn't sure if |
under st ood t hat .

MR. TEMPLE: No.
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VI CE CHAI RPERSON HART: That's why | was trying

t o understand what you were --

MR TEMPLE: Yes, | didn't say it was in error.
| said it was -- essentially, it can be viewed to be
defective.

VI CE CHAlI RPERSON HART: Ckay.

MR TEMPLE: And the reason why is that,
generally, for purposes of due process, when there are
communi cations that affect people's rights, including
property rights, the notices from the courts and other
agencies in this governnment, in which | have extensive
experience, generally, very expressly specify that there is
a hearing on a date and tine and your rights are affected.
That's not the case with your correspondence.

And M. States submtted a docunent, which we
woul d ask it be included in the record, which spells out the
basis for his concern. Because it was an indirect notice and
he didn't see it, and others woul d probably not see it unl ess
they were nore careful, or that they were retained by counsel
who would probably nore than a non-|lawer observe that
particul ar notice.

VI CE CHAI RPERSON HART: I"'ma little confused
because the notice that | see actually has today's date on
it and the tinme for the project. And it says, you know, how

to participate in the case. It gives you the infornation.
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And if you are interested in that, then you find that further
i nf ormati on.

Conmi ssioner Mller?

COW SSIONER M LLER:  No, that's the point | was
going to make. | was |looking at the exhibit, the exhibits,
the notice that actually specifically calls for the hearing
and how you can find out nore information about this
particul ar property and devel opnent. | sawthe notice of who
it was sent to, and M. States is listed in that |ist.
There's also a posting of the notice of the public hearing
in the nei ghborhood on a big sign. So, | don't appreciate
all the comments that there wasn't notice given by this
of fice and by the Applicant of the hearing.

MR, TEMPLE: | didn't say that. | didn't say
t hat .

COMWM SSI ONER M LLER: That there was proper
noti ce.

VI CE CHAI RPERSON HART: And we're actually not
going to have a back-and-forth about what it is.

COMW SSI ONER M LLER: That there wasn't proper
noti ce.

VI CE CHAI RPERSON HART: | understand that.

MR. TEMPLE: May | comment to --

VI CE CHAI RPERSON HART: No, you nmay not.

MR. TEMPLE: To you --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P PR,
oo A W N b O © 00O N O O d W N P+ O©O

88
VI CE CHAI RPERSON HART: No, you nmay not.

MR. TEMPLE: Very well.

VI CE CHAI RPERSON HART: No, you nmay not. Thank
you.

So, right now, we have the statenent that the
person that is seeking party status has made and through
their | awer.

M. Sullivan, do you have -- | knowthat | stopped
you during your discussion. | f you have any other points
that you would li ke to nmake?

MR. WARREN: | can speak just briefly about the
design changes. | think that was one of the points. So,
this is an HPRB overlay. W initially presented a fairly
nodern schene at the ZPD hearing with the ANC. It didn't go
over awesonme, but we went back and worked with --

VI CE CHAI RPERSON HART: \What does "nodern" nean?

MR, WARREN: It was a little bit nore nodern
aesthetically. But, froma zoning envel ope, it was t he exact
same zoni ng envel ope, the sane nassing, the sanme hei ght, the
sane areas of relief. And we made that clear in the HPRB
subm ssion, that we would need to ask for relief for those
things. So, inthat sense, it's in total alignnment with our
application here.

W did present a little bit nore traditional

scheme with t he HPRB hearing, and out of that, | think that's
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what M. States is reacting to, i s sone of the design changes
t hat had happened in the process on the el evations.

But we were working very closely with HPO staff.
We presented to French Street Nei ghborhood Associ ation. So,
t hose design changes were really part of that public process
and conmmunity process. And we did actually solicit HPRB
approval on del egation of staff.

VI CE CHAI RPERSON HART: Are there any questions
for, | guess the Applicant, regarding their statenents?

MEMBER VHI TE: Yes. | guess, obviously, he's, M.
States is going to have inpact fromthe project because of
the proximty of where he's located. So, in ny mnd, |I'm
just trying to look at the criteria for granting party
status. Cbviously, in sone instances we can wai ve requests
t hat are sonewhat |ate.

But one of the things that he did say -- and |
just want to get sone clarification on this -- he said that
he may be del ayed responding in the formof a party status
because he was waiting to get revised drawings. But did the
proj ect change over a period of tine? O was there a del ay
in actually getting himaccess to what the actual project is
going to look like in terns of how it's going to directly
i mpact himfroma matter-of-right perspective or, you know,
whet her or not you're exceeding height Iimts, and that kind

of thing?
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So, I"'mjust trying to put the pieces all together
in terms of whether or not the party status should be
granted. At this point, I'"'mnot really getting into all the
substantive aspects of the case right now.

MR SULLIVAN: My understanding is that M. States
has been involved in this from the beginning. Not hi ng
regardi ng anything rel ated to zoning relief has changed. And
we're not asking for height relief. And so, no aspect, no
materi al aspect of the massing of the building or anything
el se that he's saying wll inpact him has changed in the
slightest since he first saw the plans and heard this in
early April, a couple of nonths ago.

And | would also add that, regarding the due
process clains that his attorney rai ses, notw thstandi ng the
threat of the easenent litigation against what is still
Di strict-owned property, any insufficiency that he clains is
in the process would relate to everybody and not just to his
client.

And to wai ve the 14-day requirenment on that basis
woul d be to get rid of the requirenent because that reality
exi sts for everybody out there, at |east every non-|awer.
And he has the right to express concerns. He can be a person
i n opposition, and the Board could give himextra tinme, and
of ten do when sonebody has significant issues. So, | don't

think he's stopped from presenting issues that the Board
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woul d want to consider.

MR. LAURENT: Excuse ne. One point about response
time. The only that M. States reached out to us directly
was on June 8th by enmail, requesting the updated draw ngs
fromour architect, and we responded that sane day and gave
hi mthe plans and requested a neeting with him And he did
not want to neet with us.

MR, STATES: My | respond to that?

MEMBER WHI TE:  Yes.

VI CE CHAI RPERSON HART:  Yes.

MR. STATES: Well, actually, | had been going
t hrough Hi storic Planning Ofice, speaking with Enani a Pri ce,
and she was forwarding ne all of their plans. And actually,
| have a copy of their original plans, and they're totally
different from their current plans. It looks like two
separate buildings. And | kept asking her, well, when wl]l
the -- she sent ne a prelimnary update and she said, "I do
not have the final drawings.” And | have an email trail that
woul d showthat | was consistently sendi ng out requesting for
her their final drawings. And on June the 8th was when she
told ne to contact the architect because she didn't -- she
said, "I don't have them Check with the architect."

And at that point, he had given nme their final
drawi ngs, given to her, she said, and then, he requested a

neeting after he turned it in. | wasn't quite sure what we
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coul d discuss at that point after he had turned in the final
dr awi ngs.

But they are significantly different, and |
assuned that, wth the difference in the building, there
woul d be additional changes in other places there. And
again, if you look at -- | don't know if you have copi es of
their original drawi ngs versus their current draw ngs.

MR TEMPLE: M. Chairnman?

VI CE CHAI RPERSON HART: Yes?

MR TEMPLE: May | nake a record just because of
what was said, so that the record is clear as to the what the
point | was meking legally?

VI CE CHAI RPERSON HART:  Sure.

MR. TEMPLE: Thank you very nuch.

W were not making the point that there was per
se no notice of the hearing. W were making the point that
there was no notice of the 14-day period of tine for party
status and the actual witten conmunication. And that
particul ar notice comes when you refer to the website that's
| i sted on page 2 of 3 on howto participate in the case. And
that's the point that we were naking regarding the indirect
notice. So, if a person didn't know there was 14 days, they
m ght not know that they had to go to that website within a
14-day period. And that's the prejudice that accrues to the

persons who don't go to the website, because there's no
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direct notice of the 1l4-day period in the correspondence
that's sent to the affected residents.

So, | just wanted to be clear on that. Thank you
for that opportunity.

VI CE CHAI RPERSON HART: Thank you.

kay. So, this is kind of back before us. This
| ssue about the opposition party status request, we've heard
fromthe adjacent nei ghbor who has submtted the opposition
request. We've heard from the Applicant regarding their
opposition to that request. And I'mkind of in two m nds
right now, and I'mtrying to wade through that.

So, | understand that the Applicant is an adj acent
property owner -- excuse ne -- that the party status request
person i s an adj acent property owner. They woul d be affected
by t he devel opnent that is being proposed. They've nmade sone
concerns -- they've made their concerns known about the |ight
and air aspect. They' ve brought up a safety aspect, an
econom c aspect, the just inability to access or at |east
nore difficult access to it, to their property. So, | do
under st and t hat.

| al so understand that the Applicant -- that the
party status person that's requesting party status was aware
of the project for several nonths. | nmean, this is April
that we're looking at. That if they have issues that -- |

nmean, for me, if | have issues with something and I'mreally
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concerned about sonmething, | will find out every right that
| have when | found out that that is an 1 ssue. And so,
that's the dilenmma that | have here right now, and you're
hearing that because that's what we have, is an open

di scussi on and open neeting process. So, right now, that's
where | am |"'m not sure if | have a definitive response
right now, and 1'd |i ke to hear fromthe other Board nenbers
to see if they have a -- | don't know -- to see where they
are.

MEMBER WHI TE: Yes. | guess one question | had
before | start sharing ny views is, how nany days past the
14 days were they late in filing for party status?

VI CE CHAI RPERSON HART: It was on the 19th, and
t hey should have filed on the 13th. So, it was maybe si X,
si x days.

VMEMBER WHI TE: Ckay. Ckay. So, these are ny
t houghts right now M thought is that thetinmelimt is not
a substantial delay, the 14 days. We've waived in sone
limted cases the filing of party status. | am concer ned
about granting a party status in ternms of how it wll
ultimately i npact the case, but | also knowthat the parties,
the Applicant as well as M. States has the ability to
testify and submt information, even if party status is not
gr ant ed.

However, | amstill struggling with the fact of
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the close proximty, that his property is really snmack-dab
right in the mddle of this developnent, and it's obviously,
he's obviously uniquely inpacted by the devel opnent. And
that's not to say that this project won't nove forward or be
nodi fied, but I"'mstill struggling with the fact that it is
goi ng to have sone i npact.

But I'mal so | ooking at the whole matter of right
thing. You know, that is a | ot where the Applicant has the
ability to develop, | inmagine, up to the property line.

But, right now, just looking at the criteria for
party status, I'mstill kind of | eaning towards granting the
party status.

VI CE CHAI RPERSON HART:  Conmi ssioner M| ler?

COM SSI ONER M LLER.  Well, the application for
party status clearly was untinely, and it's a question of
whet her we waive it, if we think there's good cause shown.
| don't think the citations to the deficiency of the notice
that the Ofice of Zoning and the Applicant has giveninthis
case, and directs people to go to the website and | earn how
to exercise their rights in terns of party status and
everything else, is a sufficient reason for giving good
cause. Because | think M. Sullivan makes a point, then,
what is the point? What is the point of the 14-day
requi rement for anybody?

So, | think he, M. States, and anybody el se who's
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here, can present testinony in opposition, and we do often
give nore tine than normal, the three mnutes that's called
for in our rules for persons in opposition, and we certainly
woul d do that here, and take into account all of the public
comments that are provided to us, both in witing, that have
been provided us in witing by M. States and others, and by
the ANC and the French Street Neighborhood Association
Presi dent, and everybody el se. So, | am not in favor of
wai ving the 14-day requirenent because | don't think that a
good cause has been shown to waive it.

VI CE CHAlI RPERSON HART: So, where are we? And |
understand that, and | would agree with that as well,
Commi ssioner MIller, regarding the whole notice issue. I
mean, these cases are noticed. This is the first tine ever
| ' ve had sonebody actually state that there was insufficient
i nformation kind of in the notice itself or that you had to
go to a website. It wasn't kind of directly said that there
were 14 days that you need, and | think that, again, as | go
t hrough, when | have to go through | ooking at infornmation,

and if sonmething is inpacting sonething that I'minterested

in, I"'mreally |looking at what the rules allow nme and don't
allow ne to do. And at that point, | get to | need to do
sonmet hing about this, and |I do that fairly -- | don't know

-- fairly quickly.

But it seenms as though that the Applicant did
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receive the notification. Sorry, | keep saying "the
Appl i cant". The party status requester, | guess, has
received the information regarding the hearing. There was
information that was included in that, and | understand t hat
they may be inpacted by that, by the devel opnent.

M. Sullivan did provide sone information that is
actually kind of true. The relief that they are receiving,
that they're requesting, that the Applicant is requestingis,

will be -- while the building will inpact the Applicant, the

relief is going to be -- the building would inpact it
regardl ess of what the relief was. In this case, the relief
i's not connected to that, | don't think. And | think that

that's sonewhat of an issue as well.

As | said, | think I was on the fence with it.
And | wunderstand that M. States has a right to provide
testinmony as part of the project. | can support denying the
party status request as well. And that's it.

MR, TEMPLE: May | just say --

VI CE CHAI RPERSON HART:  No.

MR. TEMPLE: -- nmake a record?

VI CE CHAI RPERSON HART: We're actually having a
conversation

MR. TEMPLE: Ckay.

VI CE CHAI RPERSON HART: There is no opportunities

to do that.
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MR, TEMPLE: Ckay.

VI CE CHAI RPERSON HART: Yes, Ms. Wiite?

MEMBER VHI TE: No, | can see your train of thought
as well. I just had a different one. But, certainly, I
woul d encourage the nei ghbor, M. States, either directly or
t hrough his attorney, to submt information as the case noves
f orwar d.

MR TEMPLE: Are we able to get a transcript of
this proceedi ng?

VI CE CHAI RPERSON HART: W have a court reporter,
yes.

MR. TEMPLE: Ckay. Very well. | --

VI CE CHAI RPERSON HART: You woul d have to talk to
the Ofice of Zoning to be able to do that.

MR, TEMPLE: Thank you

VI CE CHAI RPERSON HART: Thank you.

Let's see, so with that, | think that we are
denying the request for party status.

M5. ROSE: Did you deal with the waiver first?
Because if you --

VI CE CHAI RPERSON HART: Onh, sorry, we're denying
t he waiver, | guess that would be.

M5. ROSE: You're denying the waiver?

VI CE CHAI RPERSON HART:  Yes.

M5. ROSE: Then, the party status application

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

99

woul d be noot or --

VI CE CHAI RPERSON HART: (Okay. That would be --
so, thank you very much, Ms. Rose, for correcting ne.

M5. ROSE: kay.

VI CE CHAI RPERSON HART: So, denyi ng t he wai ver for
wai ving the notice, the late submttal.

M5. ROSE: And this is by consensus?

VI CE CHAI RPERSON HART: That woul d be correct,
unani nous.

M5. ROSE: Al right.

VI CE CHAI RPERSON HART: Okay. Thank you.

M5. ROSE: Thank you.

VI CE CHAI RPERSON HART: So, the case. Now t hat
we' ve actual |y al nost heard t he case, how nuch ti ne woul d you
need, M. Warren?

MR. WARREN: Ten mi nutes at the nost. | can shave
it down.

(Laughter.)

VI CE CHAI RPERSON HART: No, no, |'mjust thinking
that the party status discussion |lasted |onger than the
actual case is going to.

But go ahead.

So, Ms. Rose, if you would put 10 mnutes on
the --

s it working? Are you ready? Ckay. And you can
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begin at any --

MR. WARREN. Great. Thank you. Thank you, M.
Vi ce-Chair and Menbers of the Board.

I"I'l do a quick project overviewof this project.
So, as stated earlier, these are two vacant |lots near the
i ntersection of 10th and S Streets, Northwest, |ocated in the
Shaw nei ghbor hood and part of the RF-1 zone. They are very
small lots, alittle over 1,000 square foot each. And again,
as noted, these are part of the Mayor's Vacant to Vibrant
Program where D.C. -owned vacant |ots were auctioned off to
t he devel opnent comunity.

The proposed is two unit flats, a total of two
units. Two of those dwelling units will be devoted to what
they are calling workforce housing, 120-percent nedian,
avail able to fam lies maki ng 120 percent of the MFI. And as
| understand it, those units would be adm nistered pretty
simlarly to the I Z units by DHCD. So, they are subject to
a lot of the sane constraints as an |Z unit in terns of
bedroom si ze, overall unit size.

VI CE CHAI RPERSON HART: And are you required to
provide two units, two I Z units?

VR. VWARREN: Correct, 50 percent of t he
devel opnent .

VI CE CHAI RPERSON HART: You're required to provide

50 percent of the -- that's different than two units?
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MR. WARREN: Two units. There's four units inthe

total devel opnent. So, 50 percent.

VI CE CHAI RPERSON HART: Four units is what you're
proposing. |'mjust saying that it's, when you're saying --

MR. WARREN:. Correct.

VI CE CHAI RPERSON HART: Fifty percent is what?
If you were proposing two units, then one unit woul d be what
you woul d be required to provide?

MR WARREN:. Ckay, | think I"mfollow ng you.

VI CE CHAI RPERSON HART:  Ckay.

MR. WARREN:. There's two unit flats --

VI CE CHAI RPERSON HART:  Yes.

MR, WARREN:. -- each, 50 percent of all the units
in the devel opnent are workforce housing, and they're not
strictly Inclusionary Zones.

VI CE CHAI RPERSON HART: Yes. And the reason | was
trying to find that, the differentiation, was whet her or not
you had to provide two units or you had to provi de 50 percent
of the units as |Zs.

MR WARREN: | think it anobunts to the sane thing.
There's four units in the devel opnent. Two of them have to
be workforce --

VI CE CHAI RPERSON HART: It would amount to the
same thing --

MR. WARREN. Fifty percent.
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VI CE CHAI RPERSON HART: -- if you were | ooking for

four units.

MR. WARREN:. Fifty percent.

VI CE CHAI RPERSON HART: And one of the questions
that | had, and I'll ask it now --

MR, WARREN: Sure.

VI CE CHAI RPERSON HART: -- is with regard to, you
have two lots that are adjacent to one another?

MR. WARREN: Correct.

VI CE CHAI RPERSON HART: And typically, when you're
| ooking for variances, there is -- and |'ve had this
guestion, made this question nyself -- is, well, if you have
one lot, why don't you add onto the second |ot, add on the
second lot? Therefore, you woul d have an ability to devel op
on one contiguous lot that was actually neeting the
regulations in terns of being a lot, a regulation |ot size
and be able to develop on that one |ot. So, | understand
that you're not neeting the regulations for the |ot
requiremnents.

MR. WARREN. Ri ght.

VI CE CHAl RPERSON HART: But the question is, does
this have to be four units? Could it be two units on one
combined lot? Could it be a flat on one lot? That's what
| was trying to get to. So, that's why | was asking you

about 50 percent. If it is tw units that you need to
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provi de or you need to provide 50 percent? That's what --

MR. WARREN: Right. | can defer to the Applicant,
but | think it's 50 percent. | think that was specific to
this offering and the Vacant to Vibrant Program that there
woul d be, basically, tw flats.

MR, LAURENT: That is correct. It was offered as
two separate | ots, and the di scussion of conbining theminto
one never cane up.

MR  WARREN: Back to it, the project, as noted
earlier, isinthe Geater U Street H storic District. And
so, there are DHPRB approvals. And we have received that
concept approval and del egation to staff for final approval.
And just noting for the record that DHPRB s subm ssion was
reflective of the relief that we're seeking here today.

Just a quick aerial photo to get your oriented.
So, the |lots are these two. It's a relatively comon
condition in the city where the squares turn the corner, and
the corner lots are smaller and narrower. And this is just
sitting north of a great little nei ghborhood park and street
park. It's across the alley fromthis site.

Just sone conditions, current conditions, of the
lot. It is fully fenced-in. So, |I'mspeaking to the access.
|"'m not sure exactly how you would get, M. States gets
access to these properties. They're fully fenced-in.

And just if you |ook at the photo on the right
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there, very small lots. That stake is basically the m dpoi nt
bet ween the two properties.

Just quickly, a sunmary of the relief that we're
seeki ng. As you are aware, Subtitle E, Section 307.1
requires a side yard on each freestanding side when you're
constructing a new attached buil ding. We've nmet with the
Zoning Adm nistrator's O fice, and they have determ ned t hat
that would be applicable to both the alley side and to the
northern lot lines that abut the rear yards of the S Street
properties. And | think froma practical standpoint, a 12-
foot-w de building doesn't really work.

Lot occupancy, I'Il unpack thisalittle bit nore,
but we're requesting to go to 70-percent | ot occupancy, | ust
10 percent over the maxi numof 60 percent. |'d like to note
that we, basically, took it to the level of what would
general ly be a special exceptionif it was an addition. But,
as these are new construction, it's a variance request.

Rear yard, we're looking to go to 18.3, which is
a pretty mnor deviation fromthe 20-foot required. Again,
that's really to get to that 70-percent | ot occupancy and to
make these units a little bit nore |ivable.

And | just wanted to note that thereis, actually,
a public alley of 4 feet that separates the rear of this
property and the alley to the rear. That's a public alley.

That's just part of the D.C. public alley system And part
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of this will -- we've had sone comments about that alley not
bei ng nmai ntai ned and fenced-off properly, and we'll correct
that as part of the project.

Parking. As the lots are only 17-feet w de, we
can't really accommpdate a full-sized space on that 9x18
spot. Only the southern | ot would be required to park, as
It has access to an alley of at | east 10-feet wde. It's 15-
feet wwde. So, we're requesting to neet that single parking
space requirenent wth a conpact space and renove the
st andar d-si zed space.

Just to pull up sone information on the | ot size,
| thought it would be good to sort of zoomin on the areas
here. So, you can see that all these corner lots that are
i mredi ately touching our properties are also significantly
substandard |l ots, 1,037 for the corner | ot, which matches our
size; 976 and 912 for those lots. And then, the nore typical
| ot size of 1900 square feet, which is pretty conmon in the
square, in that nost of the |lots along the square are that
1900 square feet.

And just taking a look at the relative |ot
occupanci es of those properties, 86 percent at the corner,
68 percent, 72 percent, and even the larger lot with the
carriage house is over 70. So, we're requesting 70, which
| think is reasonabl e when you | ook at the configuration of

these lots and what's historically been there.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P PP,
oo A W N b O © 00O N O OO W N P+ O©O

106

This is fromthe O fice of Planning report, which
we didn't notice initially, but I think it's an interesting
conparison to | ook at the mrrored condition on the opposite
end of the square, where you have very simlar, alnost the
sane i ssues that we have, particul arly when you | ook at |i ght
and air and access. They also have a 4-foot alley
surroundi ng those lots, and those |ots are even a little bit
smaller than these lots at 976 square feet. And the | ot
occupancy certainly of the northern lot on that is closer to
90 percent.

So, just briefly going over our relief that we're
seeking, are the |l ots affected by exceptional size? | think,
yes, they are exceptionally small at 1,037 square feet each.
That represents just a couple of netrics here. That
represents about 57.6 of the ot mnimumfor the RF-1 zone
of 1800, and it's only about 69 percent of an |1Z opt-in
scenario for the RF-1, which would require a | ot m ninmm of
1500 square feet. So, we're seeking being below what an |1Z
opt-in scenario would be. And | think that's just rel evant
because there are sone parallels. VWhile this isn't your
typically 1Z developnent, they are pretty significant
af fordabl e conponent. It's putting a |ot of pressure on the
market-rate units to help offset those costs.

Just to look at that, the opt-in |Z scenario, for

exanple, would allow for 900-square-foot footprint. At 60
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percent, our lots would only allow for 622 square feet, and
we're requesting to go to 725.9 square feet. And what that
100-square-feet-plus-or-mnus really buys you is another
bedroom and circulation around it.

| would also like to say that that allows for
t hr ee- bedr oomwor kf orce housing, which |l think is noreinthe
spirit of the Vacant to Vibrant Program and, generally,
wor kf orce housing in general is to try to get famlies that
can occupy these units for longer termand expand init. And
the other side of that is a three-bedroomunit has a higher
maxi mum pur chase price as part of the |Z schedul e.

"1l speak real briefly to community outreach and
OP. We net several tinmes with the ANC, both with the ZPT
commttees and, also, the full ANC And we received
unani nous support from the ANC. And we al so had several
nmeetings with the French Street Nei ghborhood Association
presented tw ce, made ourselves available. W dropped off
cards. And certainly, we're present. And we al so have
received letters of support from both the current and the
previous Chairs. One of the previous Chairs is actually the
property that's to the rear of ours. And as you know, the
O fice of Planning recommends approval .

And that concludes ny presentation. Thank you.

VI CE CHAI RPERSON HART: Do we have any questions

for the Applicant?
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MEMBER WHI TE: Just out of curiosity, there's an

alley that goes to the rear there. Were there ever any
concerns about fire access or for energency vehicles? Was
that sonmething that DDOT signed off on or the other entity
within the governnent that's responsible for energency
services? |'mjust curious.

MR, WARREN:. Sure. Actually, that did cone up in
one of the ANC hearings, and they're notoriously hard to get
a hold of, but we did get an email fromthe fire protection
manager at DCRA, M. Sidney Lester, and his statenent was
only one line, but it said, if you have established record
| ots, then access is not an issue.

VI CE CHAlI RPERSON HART: You're requesting side
yard relief for both of the units?

MR. WARREN: That is correct. Qur understandi ng
was that you needed it both for the -- at |east the Zoning
Adm nistrator's Ofice had indicated that you would need it
both for the properties that abut the northern rear property
lines, as well as the alley side.

VI CE CHAI RPERSON HART: And how nmuch side yard
relief, how much side yard woul d you have to provide?

MR. WARREN: Five feet.

VI CE CHAI RPERSON HART: So, that would bring you
to, basically, a 12-foot building is what you' re sayi ng?

MR. WARREN: Correct.
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VI CE CHAI RPERSON HART: Anything | ess than that?

| guess you woul d al ways, you would require, you would need
relief regardless of anything less than 5 feet?

MR. WARREN:. Correct.

VI CE CHAI RPERSON HART: So, if you did 3 feet,
then you still would need the sane --

MR WARREN: Correct. | think that's theway it's
currently witten and bei ng adm ni st er ed.

VI CE CHAI RPERSON HART: And you ki nd of alluded
to sone of the kind of by-right devel opnent.

MR VWARREN:  Uh- hum

VI CE CHAI RPERSON HART: Did you do any nassing to
see what a by-right devel opnment would be? And |I'm not even
sure what that by-right devel opnent woul d be because you have
a non-standard lot. So, | just amtrying to figure out how
that m ght change the actual massing on the site.

MR WARREN: We did look at it. | think, w thout

the 5 -- when you say "by right," we sort of assuned that the
5-foot side yard was sort of by right. | nean, we | ooked at
afull-width property and 60-percent | ot occupancy, and t here
was very -- | nean, it's a very tight building. But we still
went to the 35-foot height limt.

VI CE CHAI RPERSON HART: So, you're saying that you

| ooked at -- you never | ooked at anything that was not going

from one property line, wdth-wise, not going from one
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property line to the other?

MR WARREN. No. It didn't really work fromthe
get-go at 12-feet-1.

VI CE CHAI RPERSON HART: And | don't know if this
Is you, M. Warren, or M. Laurent, regardi ng when you bought
the properties -- | guess it would be M. Laurent. Wen you
bought the properties, talk about the agreenent itself in
terns of what it is that you were required to do to produce
or to develop per the --

MR, LAURENT: Vacant to Vibrant?

VI CE CHAI RPERSON HART: Yes. Thank you. So, that
everybody el se knows.

MR. LAURENT: Yes. So, as part of the Vacant to
Vi brant Project, there was the affordability conponent, which
was the workforce housing at 120 percent of AM. And with
this particul ar property, whatever we ended up putting there,
we woul d need to provide 50 percent of the units at workforce
pricing.

So, when we went to everything and the financi al
side, we did |look at the by-right restrictions, and we saw
35 feet, and by right you're allowed to do two units per |ot.
Wth that information, that's kind of how we backed into the
purchase price that we were able to pay for the units.

Li ke Charl es said, we wanted to be abl e to provide

three bedroons to the workforce housing, just because we
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understand that a | ot of the people that are purchasing those
units need the bedroons for famly and things |ike that.

VI CE CHAI RPERSON HART: And so, you sai d you never

| ooked at the -- are you not allowed to conbine the lots or
you never |ooked at the -- or that wasn't sonething that was
I n your -- that you were considering?

MR.  LAURENT: Yes, it really was just never a
consideration. W figured that they were two record |ots,
and if we didn't need to change that, then we didn't think
that it would have been a good idea to do it.

VI CE CHAI RPERSON HART: But you nmay not have had
to have come here.

MR, SULLIVAN:. If | could add, | think that they
were offered as two separate record |ots. So, the auction
price would have reflected that reality. And | don't think
anybody could do anything different than that if they had
considered it based on that price. So, | don't think it was
ever contenplated by DHCD that they offer two separate lots
on which you could have two units, and then, expect the
pur chaser to reduce that nunber of avail able units. So, the
reality, because they were separate record lots, that was
baked into the auction price. So, the auction price offered
by anybody woul d have been considering it as four units. And
then, to take it fromfour units to tw units just kills the

feasibility of what DHCD was offering. DHCD didn't offer it
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as one |ot.

MEMBER VHI TE: Do you have a rendering of what
It's going to | ook |like?

MR, SULLIVAN. W do.

Charles, could you pull that up?

MEMBER VHI TE: | didn't see that in any of the --
|"mjust very curious. Was it in the record? | didn't see.
MR WARREN:. | don't believe there's anything in

t he record.

MR SULLIVAN. | could pull it up on ny phone and
show it to you, if that --

MEMBER VHI TE: |' mjust al ways curious to see what
the actual end product is going to look Ilike. | see
dr awi ngs.

MR. WARREN: Ri ght.

VMEMBER VHI TE: But what it actually will ook |ike
in relationship to the nei ghborhood is sonething that's of
I nt erest. | don't know if that is something you are
interested in as well.

VI CE CHAI RPERSON HART: Yes, | nmean, you've
provi ded elevations of it, of what the building would --
el evations for around the buil ding. But, | nean, it would
be nice to have them I''m assum ng that you've already
created them So, maybe that's sonmething that we can ask

for, for themto submt to us.
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COW SSI ONER M LLER: | would be interested in

seei ng those.

VI CE CHAI RPERSON HART: So, evidently, that is
sonething that we're interested in having.

COW SSI ONER M LLER: Sonet hing that shows the
cont ext .

| have the m c.

Then, follow ng up on an earlier coment by M.
White or a question, maybe you could provide that email from
the fire -- the one line that said that you don't have a
problemw th access if you have a record | ot.

VI CE CHAI RPERSON HART: Ckay. So, hearing no
ot her questions, let's nove to the Ofice of Planning, M.
Jesi ck.

MR, JESI CK: Thank you, M. Chairman and Menbers
of the Board.

The Ofice of Planning concluded that the
application neets the three-part variance test for relief
from | ot occupancy, rear yard and side yard. W felt that
the lot was exceptionally snall. It's in the bottom 10
percent of developable lots in the square at 1,037 square
feet. And the subject |ots are al so unusually shall ow at 61-
feet deep; whereas, nobst of the lots in the square are
bet ween 90- or 95-feet deep.

So, we felt that those created a practical
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difficulty for the Applicant in order to achieve a usable
bui | ding footprint for famly-sized units. But we felt that,
given that scale of building, it would not result in a
detrinent to the public good.

The proposed depth of the building at a little
under 43 feet in depth is less than all but four buildings
I n the square. So, although they are exceeding their | ot
occupancy in ternms of the scale of the neighborhood, the
bui Il dings are actually on the smaller end, in terns of the
delta between matter of right and what they are proposing,
they are proposing a 1.7-foot rear yard relief, which is a
little bit shallower than the 20-foot requirenment. And |
estimated that, in ternms of |ot occupancy, a matter of right
| ot occupancy would equate to about 6 feet |ess than the
| ength of the building. So, that mght result in a noticable
i npact to shadow, but we determined that it would not |ikely
be an undue i npact. And that changed from what woul d be
possible as a matter of right to what was bei ng proposed.

OP did ask the Applicant to consider the privacy
concerns that mght be generated along the north wall.
Typically, on a lot-line building we would not see w ndows
on the north wall. It is permtted per the Building Code,
i s nmy understandi ng, but we wanted to be sure that they did
not inpact the privacy of the neighbors. And |I believe the

desi gn has been revised, so that those w ndows are now at
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clear story height. | believe that's, according to the
architect, 6 feet 4 inches above the floor. So, it would
allow light into those roons on the north side of the
bui | ding, but should mnimze any privacy concerns for
adj acent honeowners.

So, overall, we felt that the application net the
requi renents for relief for the variances. And then, also,
for the special exception for parking, we felt that, given
the wdth of the building -- or excuse ne -- the width of the
southern lot, and the fact that the Applicant is stil
provi ding a conpact-si zed space, that that special exception
also met the criteria for relief.

|'d be happy to take any questions. Thank you.

VI CE CHAI RPERSON HART: Thank you, M. Jesi ck.

| actual ly had a question regarding the nmatter-of -
right building. You said that you thought that it woul dn't
be different than -- it wouldn't be nore inpactful than the
matter-of -right building. Do you have inmages that help us
to understand that?

MR. JESI CK: W don't have inmages. G ven the
esti mated change in the volune fromthe size of the matter-
of -right building to what is being proposed, we felt that the
change in inmpact would not be undue. It's not that there
woul d be no inpact, but that the relief granted would not

result in an undue inpact.
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VI CE CHAI RPERSON HART: And |' massum ng that you

| ooked at this as two lots, not if they could make this into
one lot as well? That you were looking at this as two
separate buil dable | ots?

MR JESI CK: Yes. We typically just evaluate
cases as they cone to us rather than, | guess, suggest
different scenarios that could -- that nmay or nmay not be
possi ble. W typically just evaluate the case that's before
us in the record.

VI CE CHAI RPERSON HART: Any questions for the
O fice of Planning?

COW SSI ONER M LLER:  Just one, M. Vice-Chair.

M. Jesick, in terms of what's going on on the
roof of these honmes, does that require any relief? Did you
| ook at that?

MR JESICK: W did look at that. And | think
with the latest iteration of the design, | believe that has
el imnated any relief requirenents.

COW SSI ONER M LLER: And that's reflected in
what, the revised architectural design exhibit? Do | have
the right exhibit?

MR JESICK: | believe it's Exhibit 31, although
"' mnot positive about it.

COMWM SSI ONER M LLER:  Ckay. Thank you.

VI CE CHAI RPERSON HART: Board Menber Wite, do you
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have any questions?

MEMBER VWH TE:  No.

VI CE CHAI RPERSON HART: M. Warren, do you have
any questions of the Ofice of Planning?

MR WARREN: Not at this tinme. Thank you.

VI CE CHAI RPERSON HART: Ckay. So, is anyone here
fromthe --

COW SSI ONER M LLER: | had sone questions of the
Appl i cant - -

VI CE CHAI RPERSON HART:  Ckay.

COW SSI ONER M LLER: -- I'"'m sorry -- that |
negl ected to ask for.

Are you able to share with us what -- not that I
want to really get into the economcs of this at all, the

econom cs of this and whether it's relevant to our decision

on the relief being requested. But | would be curious to
know what the auction price was and -- well, that's my first
guesti on.

MR. WARREN:. The purchase price was $860, 000 with
a 5-percent fee going to the auctioneer. So, that brought
it up --

COW SSI ONER M LLER: For bot h? That's the
conbi ned for the --

MR. WARREN: So, it brought it uptoalittle over
$900, 000, yes.
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COW SSIONER M LLER  Okay. I'mjust trying to

understand a little bit, since you brought it up, the DHCD
Vacant to Vibrant Program The 120 percent of nedian famly
I nconme whi ch qualifies as workforce housi ng under DHCD rul es,
| suppose, that's obviously considerably higher than what our
I ncl usi onary Zoning incone |levels are, which are at 60-
percent MFI and 80-percent AM. And at the Zoni ng Comm ssi on
we get alot of criticismabout the 80-percent MFI, and we've
| onered the rental for ground buildings to 60 percent
recently, or in the |last year or so.

" mjust curious, in this neighborhood, woul dn't
mar ket rate be about 120-percent MFI? O would it be higher
than that? MFI, as we all know includes the entire
nmetropolitan area, including the richest counties in Areri ca.
So, I"'mcurious. Wuld nmarket rate in this neighborhood be
hi gher than 120-percent M-I ?

MR, LAURENT: | guess the only way | can answer
t hat question, because | don't know the i ncone | evels of the
Shaw nei ghborhood -- | do know 120 percent of AM for a
famly of four is roughly $130,000, | believe is what | saw.

And did you have a question about the final
purchase price for both of these or --

COM SSI ONER M LLER:  That was going to be the
next place | was going to go.

MR. LAURENT: kay. Yes. So, with a three-
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bedr oom wor kf or ce housi ng unit, the maxi numsal es price that
we can have is $458, 000, and we have seen --

COW SSI ONER M LLER:  That's under DHCD s rul es?

MR, LAURENT: Yes.

COW SSI ONER M LLER:  Four hundred and --

MR, LAURENT: Four hundred and fifty-eight
t housand.

COW SSI ONER M LLER:  For the three-bedroonf

MR, LAURENT: For the three bedroons. So, it's
significantly less than a market-rate unit would get right
t here.

COW SSI ONER M LLER  Ri ght.

MR. LAURENT: Because the conps for condos i n that
area are about $600 to $650 per square foot. So, that would
put us right in the $900, 000 range for the market-rate units.

COMWM SSI ONER M LLER: Okay. Thank you for that
information. It helps ne understand --

MR. LAURENT: You're wel cone.

COM SSI ONER M LLER: -- the program a little
better.

MR. LAURENT: You're wel cone.

VI CE CHAI RPERSON HART: Ckay. So, | asked if the
ANC was here. No? Ckay.

| know we have a party status -- we have soneone

that is in opposition. |s there anybody wi shing to speak in
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support of it?

(No response.)

Ckay. M. States, you're here speaking in
opposition to the case. So, I'mecalling the folks that are
now speaking in opposition to the case. You have three

m nut es.
MR. STATES: Yes.
VI CE CHAI RPERSON HART: And you can go at your

conveni ence.

MR STATES: Well, first, | want to state again
ny light, ny air and space is blocked off. In addition to
the variances that are being requested on parking, | did a

petition by folks who live in the nei ghborhood, and they've
been agai nst the variance. They signed, they've dated it,
and t hese are peopl e who are surroundi ng the property. |'1]
present that to you.

The project does harm and have an adverse i npact
on nme. And just a couple of things. One, according to the
Vacant to Vibrant, yes, you could build one unit. It would
have to be affordable. And two units or nore have to be 50
percent. You were asking for clarification of that. They
woul d be all owed to build one or two units if they so choose.

So, basically, as | said, | have ny neighbors'
opposition to the variances. \Wat existed on the property

before were two individual units, one per lot. They were
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torn down in the seventies. They were two-bedroomunits or
two-story units. They blended in with the nei ghborhood. All
of the hones on 10th Street are two-stories high. Al of the
homes on French Street are two-story high, and all of the
homes on S Street, which this wll back up to, are two-
stories high on the south side of S Street for down, halfway
down the block. So, this will definitely be out of place.
| do have copies -- | guess they didn't have the draw ng you
requested to see.

So, the variances, again, they're asking to bring
in new building to encroach on ny rights. Sonmehow t hat
doesn't make sense.

And then, finally, I will say, just as you stat ed,

M. Hart, when you get information, you get right into it.

And | did in April, but | had to follow the process. It was
initially planning. So, | stayed on top of the planning.
And then, when we got to the Board of Zoning, | read the

| etter and the information. And then, on your application,
it isn't until you get to the very end that it states you
have 14 days. | nean, after you finishit, it says only the
ANC or this person could apply within the 14-day peri od.

So, that's all | have to say.

VI CE CHAI RPERSON HART: Thank you, M. States.

One of the things that | actually had a question

for you, were you aware of the potential for construction of
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a building that was kind of, that would be behind you, I

guess? Were you aware that there could be a building that

was - -

MR, STATES: | knew that there was the potenti al
to build within certain rights, | thought. Again, | never
assuned that ny sunlight would be bl ocked out. | never

t hought that. But | did know, based on where the District
was goi ng, and based on the auction, that they would have a
right to build there. Yes, | was aware of that. And then,
| understood there were buil dings there previously, too, that
were torn down. But, again, they blended in and they didn't
bl ock out anyone's sunlight forever.

VI CE CHAI RPERSON HART: Yes. Were you aware of
t he hei ght of the building that they would be allowed to do?

MR STATES: Well, | was aware that --

VI CE CHAI RPERSON HART: And |I'mnot trying to pick
on you at all. I'mjust trying to make sure that you were
-- because sone of this is, the relief that they're
requesting is not height. And the issue that you' re raising
is one of a height issue.

MR. STATES: Well, let ne answer your question.

VI CE CHAI RPERSON HART: Good. Go right ahead.
" msorry.

MR, STATES. kay. | know there is height and,

then, there is architectural height. So, there's 35 feet,
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but once the architects start to play around with that, it
gives them the ability to go higher than the surrounding
bui | di ngs. So, no, | didn't have an architecture's
perspective on that. | thought any of the building would
have to stay and blend wth the character and the hei ghts of
t he surroundi ng buil di ngs.

VI CE CHAI RPERSON HART: Are there any other
questions for M. States?

(No response.)

And | appreciate it. The zoning envel ope can be
a difficult thing to kind of wade through because you have
to understand what it is that is actually perm ssible in any
particular zone. And, of course, the different zones have
their own requirenments and regul ations and all owances for
hei ght and | ot occupancy, and all the setback requirenents
for where you are and the side yard, and all of that. But
| just was curious as to if you were aware of that stuff.
And it does inpact your property, and |'m not doubting that
any project there would --

MR, STATES: Well, basically, that's why | sought

| egal counsel, once | realized that | did not understand.
It wasn't because | didn't, as you not only inplied, but
stated, didn't stay on top of it. It was just that |

realized at a certain point there were things that applied

to certain nei ghborhoods that differed.
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VI CE CHAI RPERSON HART: Thank you.

Any questions for M. States?
MEMBER VHI TE: You wer e sayi ng a coupl e of things.
You said, one, it didn't blend in with the nei ghborhood. And

you al so nentioned that you've received sone feedback from

nei ghbors - -

MR, STATES: Uh-hum

MEMBER WHI TE: -- that had sone opposition to it
as well. And I just wanted to see if you could share sone

of the details --

MR. STATES:. Actually, |I had a petition that | had
nei ghbors signed who |ive around the building.

MEMBER WVHI TE: On that bl ock?

MR, STATES: On that bl ock and on French Street,
on S Street, and on 10th Street. Because, generally, what
happened was there was an attenpt to sneak this through, and
there was never a call for a vote in the nei ghborhood. So,
t hey never were aware that --

VI CE CHAI RPERSON HART: | think that that may be
your inmpression of it. | don't knowwhat they did or didn't,
but | understand what you're saying about the --

MR. STATES: No. No, that's factual. Ther e
wasn't a call for a vote on the project.

VI CE CHAI RPERSON HART: No, |'msaying -- you say

there was an attenpt to "sneak it through”. [|'m was just
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saying that's what your opinionis of it, that it seened |ike
It was that.

MEMBER VHI TE: Alittle bit of a |oaded word,
yes --

VI CE CHAI RPERSON HART: But you can get to know
that, yes, that's all --

MEMBER WHI TE: -- but | understand your --

MR. STATES: Yes, you're correct. You're correct.
So, what | did is, once | nade the neighbors aware of the
actual building, it was a consensus that this does not bel ong
i n our nei ghborhood. It was not even -- and | had one person

who refused to sign and that was for a different reason, but

everyone else that | went to -- and this was over the |ast
week -- they just thought this is crazy. No one had ever
actually seen the drawing. Well, there were five people on

average who cane to the neetings. GCenerally, what happens
at the neetings, when there's a call to vote, you get the
nei ghbors out. So, there was never a call to vote.

And so, what | didis | distributed copies of the
drawi ngs to the neighbors. And once they saw it, the
consensus was this building does not belong here. And the
size and everything; it wasn't just the variances and, then,
the parking. [It's very challenging in the neighborhood to
park now. And so, there's one thing you can't debate, is no

one wants the developer to be allowed the waiver on the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PP PR,
oo A W N b O © 00O N O 00 W N P+~ O©O

126

parking requirenents because, even now -- and | have
pictures, but it appears this is all noot -- it is that the
parking, if you cone to the nei ghborhood any tinme after 6:00
or 7:00, it's very challenging to find a parking spot. |If
"' mnot hone by 7:00, | will have to park two to three bl ocks
away because we just don't have the space there.

And so, for a building that doesn't blend in from
a size standpoint or mass, even though they're conbining it,
for a building that the materials don't fit in, the
I ndi vidual s, again, they signed. |[|'ve got this all around.
And 11l distribute this to you. Not only did they sign and
put their address and date, but, then, at the back of it, as
|'ve pointed out, where they actually live, |'ve marked it
based on the map there just showi ng their actual opposition
to this there.

VI CE CHAI RPERSON HART: Yes, and you can submt
that. | think you'd have to give it to the -- do you have
copi es?

MR, STATES: | do have copi es.

VI CE CHAlI RPERSON HART: You can distribute it.
You can actually give it to the secretary, M. Rose.

MR. STATES: Ch, okay. Ckay.

VI CE CHAI RPERSON HART: And if you have a copy for
the Applicant, that would be hel pful as well.

Commi ssioner MIler, do you have a question?
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COW SSI ONER M LLER:  No, ny question was goi ng

to be to get a copy of the petition.

VI CE CHAl RPERSON HART: So, M. Warren, |'mtrying
to think of where we are in the process. That's why | keep
on like, where are we? Do you have any final thoughts?

O do we have any questions for the Applicant
before they --

COW SSIONER M LLER: | just had one question.

VI CE CHAI RPERSON HART: And just to |l et you know
ki nd of where I am --

MR. STATES: Excuse ne. There was soneone el se
speaki ng i n opposition.

VI CE CHAI RPERSON HART: Oh, I'msorry. D d you
rai se your hand?

DR. MALOO. No, | didn't. | thought you woul d ask
first.

VI CE CHAI RPERSON HART: Actually, |I'msorry.

DR. MALOO Sorry, | didn't know the new process.

VI CE CHAI RPERSON HART: That's fine. \Wat | was
doi ng was aski ng anybody that wi shes to speak i n opposition,
they could raise their hand and conme to the --

DR. MALOO Oh, that's --

VI CE CHAI RPERSON HART: That's fine. You don't
have to apol ogize for it.

If you could -- did you get sworn in earlier?
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DR. MALOO Yes.

VI CE CHAl RPERSON HART: Gkay. Can you state your
name and your address?

DR. MALOO  Sure. Ckay. | don't live in that
nei ghbor hood.

My nane is Nea Maloo, and |I'm an architect. |
teach at Howard University.

And M. States came to ne, because he did not
understand architectural plans, for help. So, Howard has a
way of hel pi ng people around. So, | volunteered ny services
to himjust so that he can understand the vocabul ary which

a common nman finds it hard to understand.

So, | helped hima little bit with the historic
preservation, basic. He went on his own. | kind of educated
hi m how a devel opnment -- | nean, | am an architect; | want

to build, but he is just a person who doesn't know it. So,
| was trying to just help himout.

He invited ne to this neeting because | just
rai sed a fewthings which I didn't understand, and | thought
| could raise it here. And maybe the Pl anni ng Board can shed
sonme light or the architects on the ot her side can shed sone
light on it.

May | ask?

VI CE CHAI RPERSON HART: Typically, you're giving

a statenent.
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DR MALOO  Ckay.

VI CE CHAI RPERSON HART: And so, you provi de what

It is that you --

DR MALOO. Ckay. So, ny statenent is this: |ike
| said, I'mnot a |awyer. | just teach and | practice in
Maryl and and D. C I'"'m a licensed architect in all three

st at es.

My question to the Planning Board is about the
rear setback. And |I'mconfused because | just did a property
in D.C., and they told ne any projection fromthe buil ding
hei ght, which is about 30 inches, is calculated within the
setback. And when | |ooked at the plan -- maybe it's not
clear to nme -- they have a 4-feet porch in the back and steps
whi ch are about 4 feet fromthe ground. So, if | calculate
that, they' re actually asking for a waiver, not 18 feet, not
like 1 and 2 and a half feet, but the encroachnent is 5 feet
into the rear setback. And howis that -- am| correct on
that interpretation? | don't knowin this particular zone.

VI CE CHAI RPERSON HART: Is that the only question
t hat you have?

DR. MALOO Onh, | could ask all mny questions?

VI CE CHAI RPERSON HART:  Yes.

DR. MALOG Ckay. Like | said, |'ve done this.
| don't do this for a |iving.

The other question | had was in ternms of the
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perception of height, that is, building height, and there's
perception of height. They have 4-feet, 3-and-a-half-feet-
tall parapet, and people like Tim there's a perception that
bui | ding height is denonstrative of how big it is. And I
know parapets are not included, but the perception that the
building is actually going to be 37-and-a-half feet. And I
know t he Pl anning Departnent said there are sone draw ngs.
Maybe | don't have the beta drawi ngs which reflect it. Wich
Is basically 2-and-a-half-feet nore of shadow which M.
States will have.

And the third question -- andit's all zoning, and

that's why | said, okay, I'll come for this neeting to help
himout a little bit -- is the ot coverage. | understand
we want to, you know, get this vacant |ot exuberant. But ,

to ne, the precedent of people living there, wouldn't that
supersede of people who are conming in for giving the |ot
coverage? So, yes, it's hard to build, but they could still
build on that. Is that lot -- because you're going 10-
percent nore, which neans 10-percent less light for the
t hree-four nei ghbors who are right back of it.

And the | ast one would be the side yard in terns
of fire. If you notice how these buildings are in a corner
-- and | understand the architecture, the other mddle
obj ect, and how they could have built four years ago to the

right, but, to ny thing, today there's a new zoning rule.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PP PR, R
oo A W N b O © 00O N O O W N P+ O©O

131
And | work with the Codes also at the | ZC Board. Everything

they find sonething wong, they fix it. W nove on. So,
that's why things are not grandfathered in, and that's why
we foll ow Code.

So, today's Code says that you need to have 5-feet
set back, which is because of sone reason. And | think we
need to wite it out. And | think one of the reasons is |
t hi nk the nei ghborhood, including the new devel opnent, w ||
be better having at | east a 5-feet setback on one side rather
than on two sides, because there's already a 4-feet
establ i shed public alleyway, and | think having 5 feet on t he
si de where the neighbors are would help themout for fire.

Those are ny questions.

VI CE CHAI RPERSON HART:  Ckay.

DR. MALOO  Thank you.

VI CE CHAI RPERSON HART: Thank you.

So, | guess we have sonme questions that | could
pose to OP. You heard the questions.

Basically, it is, does the porch or the back deck
get included in where the building is, so that that nay nmake
t he back, the rear setback |less or nore? | nean, how does
that factor in? How does the rear deck factor in?

MR JESICK: Stairs that lead to a landing and t he
| andi ng are not i ncluded in any cal cul ati on towards rear yard

or | ot occupancy, or anything like that.
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VI CE CHAI RPERSON HART: Regardi ng the hei ght, how

I s hei ght cal cul at ed?

And so, what the Ofice of Planning just stated,
just so that we're kind of clear, is that the Ofice of
Planning is considering that a landing and that the stairs
woul d not be -- the stairs and the rear | anding woul d not be
I ncluded in terns of where the building, the neasurenent is
taken for that.

DR MALOO Can | ask a question? Clarification?

VI CE CHAI RPERSON HART: | wanted them to go
t hrough the rest.

DR. MALOO  kay.

VI CE CHAI RPERSON HART: But go ahead.

DR. MALOO Only on this one.

VI CE CHAI RPERSON HART: Go ahead.

DR. MALOO M understanding, it isonly if it is

witten, if it's about -- it's only up to 30 inches in
hei ght, but this is 4-feet tall. |It's still considered not
i ncl usi ve?

MR. JESICK: That's correct.

DR. MALOO  kay.

VI CE CHAI RPERSON HART: So, the next question is
regardi ng the perception of height, | guess. This is, what
is included in the -- how is a building height determ ned?

| guess that's the best way to think about it.
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MR JESI CK: The zoning height of the building in

this zone is neasured to the highest point of a roof, not
I ncl udi ng parapets less than, | think it's 3-and-a-half feet
above the | evel of the roof.

VI CE CHAlI RPERSON HART: And so, this would be --
the 35 feet would be fromwherever the neasuring point is on
the ground to the top of the roof?

MR JESICK: That's correct.

VI CE CHAI RPERSON HART: And then, the parapet
woul d be not inclusive of that, of that neasurenment?

MR JESICK: Correct.

VI CE CHAI RPERSON HART: Does that nake sense?

And so, the lot occupancy issue, and |'m not
exactly sure what that i ssue was. Could you state that issue
again, Ms. Mal 00?

DR. MALOO. Yes. | was just trying to say, yes,
they could still build in 60 percent, and that's the Zoning
Code. And | think they should stick toit. And | know they
come here for a hardship, for econom c reasons. And ny
client, M. States, who also cane to ne, is saying the sane;
his economc thing is also going to be affected if they build
a big building. So, which cones first, is what |'mtrying
to ask. He's been here for 20 years. And to nme, as an
architect, I'mlooking at himand |I' msayi ng, why should you

have 70 percent behi nd when the current rul es are 60 percent?
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VI CE CHAI RPERSON HART: | ki nd of understand t hat,

but |'ve got to push back a little bit on that.

DR, MALOO:  Uh- hum

VI CE CHAI RPERSON HART: And the only pushback is,
even if they got to the 60 percent, it still wouldn't affect
where it landed in the back of your -- in the back of M.
States' building, because they wouldn't, evenif they reduced
the amount of -- if they cut the back of the building off,
so they got to 60 percent --

DR. MALOO:  Uh- hum

VI CE CHAI RPERSON HART: -- the building would
still cover the entire portion of the back of -- and |I' mnot
asking for a back-and-forth. |'mjust saying that that's the
| ssue. | don't think that the -- yes, it would be at the
property line, and, | nean, | just don't think that that
would be -- it would be no less inpact to M. States, his
property, if the project was at -- at least that's what it

| ooks like fromthe drawings that |'m | ooking at.

But, with regard to the side yard, if you could,
M. Jesick, why is the side yard necessary or not necessary
in this case? And particularly looking at the fire and
ener gency mnedi cal services kind of access to it.

MR,  JESI CK: My understanding -- and | don't
beli eve FEMS has entered anything into the record of this

case -- but my understandi ng on previous cases is that they
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have stated that they generally do not go down alleys at all
unl ess there's no other access to a building. They perhaps
have an alley lot where that's the only access to that
property.

In this case, you have two buildings fronting on
a public street. And that's where they woul d approach the
bui l ding from They wouldn't typically, is ny understandi ng,
go down narrow alleys as a way of fighting the fire.

VI CE CHAI RPERSON HART: So, the side yard woul d
not necessarily be a kind of public safety thing? It is nore
about light and air?

MR JESICK: | don't want to speak to the origin
of the regulation. That goes back nmany, many years. |It's
a carryover fromthe '58 regs. And as M. Sullivan nentioned
earlier, the Zoning Commi ssion is considering a proposal to
elimnate that requirenent.

VI CE CHAI RPERSON HART: Okay. Thank you.

MR. STATES: May | nake one comment regarding
that? Because | had spoke with the Fire Marshal, just a
comment, what he sai d.

VI CE CHAI RPERSON HART: Well, actually, we can't,
because the Fire Marshal is not here, we are --

MR, STATES:. No, but he said they don't go down
alleys, and it would be fromthe street.

VI CE CHAI RPERSON HART: But the street is actually
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-- but there is access on the street.

MR. STATES: But that's where the problem-- they
woul d have to go around the building and circle back. They
woul d have to go around to reach the rear of ny hone.

VI CE CHAI RPERSON HART: Ckay.

MR. STATES:. They woul d have to go around through
t he back alley, conme up the other small alley, and then, cone
up another alley; whereas, if --

VI CE CHAI RPERSON HART: | know, but -- okay, |I'm
not going to have a back-and-forth on it.

MR. STATES. COkay, okay. That's fine. That's
fine.

VI CE CHAI RPERSON HART: But | appreciate the
i nformati on that you've provided.

Ckay. So, we've gone through opposition and
support and the ANC.

| was | ooking for a closing fromyou all. 1'mnot
exactly sure we are going to get to a decision because |
think we need to have sone other information from you all
But, if you would |like to provide a short cl osing, that would
be --

MR SULLI VAN: If we could have 30 seconds to
di scuss?

VI CE CHAI RPERSON HART:  Sure.

MR, SULLI VAN. Thank you.
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(Pause.)

VI CE CHAlI RPERSON HART: Yes, sir?

MR WARREN: Chair, |I'd just make a qui ck rebuttal
of sone of the points.

We've attended several neetings, and they were
pretty well-attended for the French Street Neighborhood
Associ ati on. The first one, there was probably 20-plus
peopl e there.

The one regarding the parking, in particular --
| think that was a note -- they actually voted to not
restrict the parking for these units. They didn't vote on
the property, on the project itself, but they voted on that
speci fically.

And just the three-story buildingis pretty conmon
i n the nei ghbor hood.

And specifically about the parapet, we have very
m ni mal parapets. That was sonmething that really came out
of the HPRB is trying to keep the height down as much as we
can, which is part of why the draw ngs have been revised to
some degree. And we really only have like really m ninal
parapets on the back. So, a 35-foot height plus maybe a 1-
f oot parapet around the perineter.

And | think that's about all | had, in particular.

MR. SULLI VAN: | think, just to clarify, it was

the RPP restriction that the Board sonetinmes levies in a
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parking case that is what the comunity didn't want to
happen.

And regarding the side yard, the side yard in the
rowhouse districts was not required up until Septenber 2016.
The | anguage that we're asking for relief fromwas in the
regul ati ons. However, there was a counterbal ancing
definition of row dwelling which this Board, about 15 years
ago in an appeal, determ ned effectively nmade that | anguage
not really rel evant or not nean what it | ooks like it neans.
But the definition of row dwelling was deleted, and sone
ot her | anguage was del eted, too, that nade it clear that you
didn't have to have a side yard in a row district.

And so, that presented this problem which we've
had, which we're hopeful that the Zoni ng Conm ssion i s going
to correct. There's been sone discussion on that at the
Zoni ng Comm ssion. The one thing they have tal ked about is
that, for wider lots, they m ght have sone other sort of
process or special exception or requirenent. But, certainly,
| think the intention was, for lots that are 20 feet or nore
narrow, that there would definitely not be a side yard
requi rement in the future.

O course, | <can't coment on what they'l|l
eventual |y decide. That's just what we know about the
hi story of how this side yard requi renment has gone over the

| ast few years.
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Thank you.

VI CE CHAI RPERSON HART: And no further -- you've
concl uded your presentation?

MR, SULLIVAN. That's correct.

MR. WARREN: W' re good.

VI CE CHAI RPERSON HART: Pl ease ask questi ons.

MEMBER WHI TE: Were there any conditions at al
that were discussed with the ANC or HPRB regardi ng cosnetic
I ssues that needed to be addressed fromthe rear at all, so
tolimt the inpact it would have on the nei ghbors?

MR, LAURENT: Sure.

MEMBER WHI TE: That you' ve agreed to or are in the
m ddl e of or still discussing?

MR. WARREN:. Well, coning out of the ZPT neeti ng,
they had proposed putting this RPP restriction on these
properties. At the following French Street Nei ghborhood
Associ ati on neeting, they took a vote on that, and then, the
ANC wi thdrew that as a condition. So, that was one sort of
condition that | did.

But to answer your question about aesthetics, |
t hi nk com ng out of the HPRB hearing, on the conceptual side,
they asked that we provide nicer materials on that north
el evation, which is the brick that you're seeing in the
application. So, that was one sort of concession, | guess,

to the HRPB, although they asked for it, and then, they
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del egated that approval to the staff. But we're happy to
i ncl ude that.

VI CE CHAI RPERSON HART: And how t he mansard group
conme about ?

MR. WARREN. Again, that sort of cane out of the
HPRB commentary and working with HPO staff. They wanted to
see if we could bring the virtual height down a little bit
and get nore of a two-story read to the project, which is
sort of where that mansard piece cane from

VI CE CHAlI RPERSON HART: Conmi ssioner MIler?

COMWM SSI ONER M LLER:  Thank you, M. Vice-Chair.

| just had a question on the parking. | nay have
mssed it. |s no parking being provided? O is one parking
space bei ng provided?

MR. LAURENT: One parking space i s bei ng provi ded.

COW SSI ONER M LLER: Which is what the DDOT
report says. It's just that's it's not up, it's smaller
than --

MR. WARREN: It's conpact, yes.

COMWM SSI ONER M LLER: It's a conpact though.
Ckay.

So, I"'msure you'll do this, M. Vice-Chair, but
the information that | would |like, just to reiterate because
we've already stated it, but I'd like to have in the record,

where | can feel confortabl e deliberating, are the nei ghbors'
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petitions. W need a copy of that. | would like to see the
HPRB report. | don't think it's in the record. O the
Hi storic Preservation Ofice staff report, if that's what it
IS, whatever that report is fromHi storic Preservation. The
renderi ngs show ng what it | ooks I'i ke in relationship/context
of the surrounding neighborhood and the surrounding
bui | di ngs, and that one-line email fromthe Fire EMS sayi ng
that, if you have a record lot, they're okay wth access
I ssues, or whatever it said. That was what | would like to
have.

VI CE CHAI RPERSON HART: The only thing that |
would add to that -- | would concur with that -- the only
thing | would add to that is a matter-of-right devel opnent.
| think you al ready have done it. Just provide it as part
of the packet that you're --

MR. WARREN. A drawi ng or?

VI CE CHAI RPERSON HART: Just a drawing to see; |

amjust curious as to what that is. | just don't know |
don't have a good sense of what that is. | know that the
side yard issue is kind of -- I"mjust |ooking at, if you had

60- percent | ot occupancy, if you had everything el se except
for the side yard, because the side yard |I' mnot sure how you
get kind of around that, but I'mjust trying to understand
what that is. And | thought you had said you had already

done sonething, or at |east done sonething internally about
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it. That's why I'm-- you're giving ne a quizzical |ook --
that's why |I'm aski ng.

MR, WARREN: Yes, | guess I'm just trying to
figure out what exactly that deliverable | ooks |ike for you.
We did sone prelimnary sort of concept plans. | wouldn't
say there was nmuch |i ke zoni ng envel ope ot her than, you know,
we tried to fit the programinto 60-percent | ot occupancy.
s that kind of what you're | ooking for?

VI CE CHAI RPERSON HART: Yes. | just don't have
anything right now, and it's like |I don't know what that --
| mean, | could kind of guess what 10 percent -- if you went
to 60-percent | ot occupancy, what it would be. But | don't
real ly know what that is.

MR. WARREN. Ckay. We'll do what we can.

VI CE CHAI RPERSON HART: Yes. Yes.

So, the question, | guess, would be for you all.
When coul d we get sonme of this info? W're trying to figure
out -- I'mguessing that we're going to just have a deci sion
neet i ng. So, we're just trying to figure out when to
schedul e that.

MR, WARREN: | mean, | can get it within a week
and a half or so.

VI CE CHAI RPERSON HART: So, we're back on July
18th? 1Is that what we're | ooking at?

M5. ROSE: Yes.
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VI CE CHAI RPERSON HART: Because | think the first

nmeeting in-- July 12th | think is, or whatever, the 11th? --

M5. ROSE: Yes.

VI CE CHAI RPERSON HART: -- 1S just a problem
Just we have other things on the agenda, and it's going to
be difficult. | think the 18th may be the date to do that.

M5. ROSE: Then, the docunents would be due July
12th? They will be due July 12th.

(Laughter.)

VI CE CHAI RPERSON HART: Thank you for telling ne
that, because | don't even have a -- |I'm looking at a
cal endar now.

MR. WARREN: W have nost of that stuff already.

VI CE CHAI RPERSON HART: Good.

MR WARREN: If we can npbve faster, we can nove
faster.

VI CE CHAI RPERSON HART: It's just we don't have
a 4th. W don't have a neeting on the 4th, which is next
week.

(Laughter.)

MR. WARREN: | was planni ng on hangi ng out here.

(Laughter.)

VI CE CHAI RPERSON HART: No, a lot of fireworks
going on in here.

(Laughter.)
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And the 11lth is already a pretty heavy docket, and
we're trying not to put stuff on there. So, that's why I'm
kind of like really the earliest that we can get toit is the
18th. So, that would nean that we would get stuff by the
12t h, you sai d?

M5. ROSE: Yes.

VI CE CHAI RPERSON HART: Ckay.

M5. ROSE: So, this is a decision neeting?

VI CE CHAI RPERSON HART:  Yes.

M5. ROSE: Yes, July the 18th at 9:30 a.m

VI CE CHAI RPERSON HART: That's correct.

M5. ROSE: Thank you.

VI CE CHAI RPERSON HART: Thank you all. Thank you
all for coming, and appreciate it. Thank you.

How about a two-m nute, three-m nute break? And
we' || be back and discuss our |ast case.

(Whereupon, the foregoing nmatter went off the
record at 1:38 p.m and went back on the record at 1:50 p. m)

VI CE CHAI RPERSON HART: (Okay. Ms. Rose, if you
could call the last case, please.

M5. ROSE: The | ast case is Application No. 19780
of 79-81 U Street LLC, pursuant to 11 DCVR Subtitle X,
Chapter 10, for a variance fromthe side yard requirenents
of Subtitle E, Section 307.3, to construct two new flats in

the RF-1 Zone at prem ses 79 through 81 U Street Northwest,
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Square 3117, Lots 69 and 68.

VI CE CHAI RPERSON HART: Thank you very much. |If
we could introduce ourselves fromny right to left.

M5. MOLDENHAUER: Meridith Mol denhauer. |'mhere
asking for a prelimnary notion for abutting property owner
2003 1st Street LLC fromthe law firm of Cozen O Connor in
opposi ti on.

MR SULLI VAN: Good afternoon, M. Chair and
menbers of the Board. Marty Sullivan on behalf of the
applicant.

M5. WLSON: Alex WIson fromSullivan and Barros
on behal f of the applicant.

MR. PALKA: Good afternoon. Kevin Pal ka, property
owner of 79-81 U Street. | reside at 802 Cottage Street
Sout hwest in Vienna, Virginia.

VI CE CHAI RPERSON HART: Can you pronounce your
| ast nanme agai n?

MR, PALKA: Yes, it's Pal ka, P-A-L-K-A

VI CE CHAI RPERSON HART:  Ckay.

( Si nul t aneous speaki ng.)

MR. PALKA: Like Sue Pal ka, the weather | ady.

VI CE CHAI RPERSON HART: Wait, what did you say?

MR. PALKA: Like Sue Pal ka, the weather | ady.

VI CE CHAI RPERSON HART: No rel ation, right? GCkay.

So it seens |like today is the day for opposition and
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post ponenents and everything else. So -- sorry, | need to
open up ny conputer. So, you are in opposition to this case?
All the -- it's just the different sides everybody is on.
It's -- okay.

M5. MOLDENHAUER: Yes, so --

VI CE CHAI RPERSON HART: So go right ahead.

M5. MOLDENHAUER: -- | amhere. | have not filed
anything in the record. | wll be -- 1 was inforned as | was
literally exiting the roomby ny client who owns a property
that abuts this. It's, as | said, at 2003 1st Street around
t he corner that they had been in conversations with M. Pal ka
and had di scussed it with hi mbut were i ntendi ng to obvi ously
file opposition.

But that the property was -- we see in the record
that there is a posting. But for good cause, we believe that
there's reason to either postpone the case or allow us to
submt a request for party status because, one, on Exhibit
7, the property owner for the property is shown as John
Duran, and that was filed on April 27, 2018.

My clients purchased the property on June 2017.
And it's our understanding that the applicant knew our
clients were the owner of the property, but they were not
properly served notice because, as | indicated, the
i nformati on on the 2000 photo was incorrect.

In addition to that, we have inages -- and | have
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them on the conputer and | can show them to the Board --
taken this norning -- or rather, naybe this afternoon, maybe
around 10:30 this norning -- that the property is currently

not posted.

My client is a devel oper and they are aware of the
process. They were waiting to see the big orange sign in
front of the property. They had not seen it. Thus, they --
typically, that's posted on the 15th. It then stays there
and they woul d've then been able to file the next day, the
14th, for their party status. They took a picture this
norni ng showing that it's not currently at the property.

And so we would question, you know, how long it
was there given the fact that it's currently not at the
property today. And again, our request would be for party
status or to postpone the case in order for us to -- since
|'ve just been retained literally this norning or early this
norning, to be able to reviewthe record and express concerns
in regards to the first and the third prong.

Thank you.

VI CE CHAI RPERSON HART: It's a lot to process.
So are there any questions for Ms. Mol denhauer? [|'m stil
a little confused as to the tine line that we're talKking
about here.

So you're saying that even though the affidavit

of posting states that there was sonething there on the 12t h,
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I f | have that correctly -- oh, | can't -- okay, that there
was sonething there on the 12th, it wasn't there this
norni ng. And there's been sone other -- sone -- and it's not
cl ear when that was posted and that you weren't -- and that
your -- and that the client wasn't in the 200-foot list to
be able to have received any notification of this -- of the
project. Am| getting that correctly?

M5. MOLDENHAUER: | believe so.

VI CE CHAI RPERSON HART: GOkay. And you said that
your client was here, or your client was just -- they just
contacted you this norning?

M5. MOLDENHAUER: It's a small world.

VI CE CHAI RPERSON HART: No, no.

M5. MOLDENHAUER: No, no, the -- ny --

VI CE CHAI RPERSON HART: The reason | was asking
was because I'm |ike, but why were they here if it -- were
they -- they were here for sonething el se and then they just
kind of raised this because they --

M5. MOLDENHAUER:  Your --

VI CE CHAI RPERSON HART: -- just kind of came up?

M5. MOLDENHAUER: Again, it's a small world. The
deci sion case you had this norning is the father-in-Ilaw of
the principal of the devel opnent conpany who owns 2003 1st
Street.

So one of his -- one of the enployees of the
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entity was here. And M. Pal ka went up to himand said, are
you here to oppose? And they said, we didn't even know your
-- the case was today. W didn't -- hadn't seen the poster.
| don't know if that exactly -- that was nore they told ne
that at a |later stage. And so they called ne and asked if
| would stay and express their concern based on everything
|'ve just expressed.

VI CE CHAI RPERSON HART:  Ckay.

COW SSI ONER M LLER:  Who' s t he owner of the 2003
1st Street?

MS. MOLDENHAUER: It's 2003 1st Street LLC.

COMWM SSI ONER M LLER:  And who's the principal?

M5.  MOLDENHAUER: The -- it is a subsidy of
Madi son | nvest nment .

COM SSI ONER M LLER.  Ckay, thank you.

VI CE CHAI RPERSON HART: Any ot her questions for
Ms. Mol denhauer ?

MEMBER VHI TE: So basically, your client is within
the 200 feet and they never -- and you're arguing that they
never received any type of notice regarding this application?

V5. MOLDENHAUER: | was reading that they were
told by M. Palka that it was noving forward, that he
initially -- they had conversations. The question is then
they did not receive the notice of the hearing date and they

were not aware of the posting of the property to then put
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themon notice that they had to file their 14-day or at | east
hire me to attend and file sonething nore substantively in
the record, even if they had decided not to file party
st at us.

So at this point, we woul d obvi ously ask the Board
to either postpone the case so we can formally fil e sonething

In the record or to grant us party status to participate

t oday.

MEMBER VHI TE: And how close is the client to the

MS. MOLDENHAUER: It is --

MEMBER WHI TE: -- property in the notion?

M5. MOLDENHAUER: So if you | ook at the images on
the screen right now -- what's on the screen, everybody --
it's the property -- | think the cursor is onit. So it's

the second property on U Street that is then obviously
touches the side of the property. So the hand right now --
the cursor hand is on ny client's property. So we abut.

VI CE CHAI RPERSON HART: And you're not making a - -
are you nmaking a -- are you asserting that there are |ight
and air inpacts? Are you asserting --

MS. MOLDENHAUER: Yes, so | am asserting that
t here woul d be adverse inpacts to light and air. The request
i s being requested as side yard relief. And since this abuts

the rear of the property owner, that there would be, based
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on not providing the full eight-foot side yard al ong that
side, that woul d be creating adverse inpacts to light and air
as well as -- looking at the case record very briefly, we
woul d question whether or not they neet the high burden of
a variance test.

But |'mnot asking the Board to assess this now.
| woul d request a postponenent. | think that that woul d be
the best in order for us to put sonme of this in the record.

VI CE CHAI RPERSON HART: So M. Sullivan, you're
evidently hearing this for the first tinme or nmaybe not. |
don't know. Do you have any response to this?

MR, SULLIVAN: Sure, | do. And M. Pal ka has sone
things to say about it as well. Wat she --- you know --

VI CE CHAI RPERSON HART: She --

MR, SULLI VAN: -- eloquently tail ored her | anguage

VI CE CHAl RPERSON HART: Ms. Mol denhauer ?
MR, SULLIVAN. -- to say is that -- yes, was that
notice went to M. John Duran because her client, a

devel oper, purchased the property in the nmeanti ne sonewhere

and didn't match up with OTR s records. |It's not terribly
unusual . Regarding notice itself, the posting of the notice,
it was -- it's -- we have affidavits in the file. It was
posted. It was maintained. | don't knowwhy it wasn't there

t hi s norni ng.
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But if he saw the posting there two weeks ago and
It's not there that day and that's why he's here, the bottom
line is he knows about this because he has spoken to the
devel oper, and he knew about the application. And he's a
devel oper, and he's commonly represented by Ms. Ml denhauer.
So | would say this is far and away in contrast to the case
that we just saw where this is sonebody that should have
known t hat t hey shoul d get invol ved before the norning of the
hearing. And to show up and still hasn't even filed a party
status application, I'mnot sure what she's asking for as a
non-party, as a person here, but has not filed a party status
application.

Post ponenent or the i ntroduction of a party status
opponent is devastating to this particular client at this
poi nt because he recei ved assurances a year ago that he could
build without a side vyard. He received a permt for
foundation to grade which is in process that he didn't need
a side yard. And now, after he reached out to all his
nei ghbors, secured ANC support, secured Ofice of Planning
support, and spoke to this particular neighbor who has a
building that I'd say is about 90 percent | ot occupancy with
no side yards hinself, nowis subject to this.

And the good cause is what? |'mnot sure. The
good cause is that technically she's raising the question

about sone issues when she would admt that he had noti ce.
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And then so that the posting of notice and the notice that
went out of the 200-foot rule is neaningless at this point
because he had notice. And I'd like M. Pal ka to speak about

sone of the specific interactions that he's had with this

per son.

MR, PALKA: Yes, thank you. Thank you. W've
also net with the devel oper. l'"ve met wth Mdison
| nvestnents at their office back in April. 1've shared al
of our plans with them Barry, the owner of Mdison
I nvestnents, | had the email of correspondence on 5/16/18 to
Barry that -- because we have an active foundation to grade

permt from DCRA that specifically has the approved PDRM
| etter that we received from Matt LeGrant in zoning which
allows what we are able to build with this set of draw ngs
here, lot line to lot line with no side yard requirenent,
whi ch was approved in our PDRM by right.

And that was -- that correspondence was sent to
Madi son I nvestnents with a DCRA pernit stanp on it and the
PDRM letter that is attached to our permt set was sent to
themthat allows us to build lot line to lot line without a
side yard. So there has been a constant correspondence and
willingness on nmy end to work with this devel oper who's al so
not going to be the end user of their property that they're
bui | di ng.

Soif it was an i ndivi dual owner nei ghbor concern,
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| would see the difference. But all of our neighbors,
besi des the investor, we have full support, including the
ot her houses you see on that drawing that back up to our
property.

There is an egress easenent along the side of
t hose properties that provides all of the safety issues and
egress that they need for |ife safety. And this has all been
considered. So for the | ast year, we've had DDOT permts for
projections, public space permts. | have WASA permts. |
have foundation to grade permts for this project, and we are
under construction. So for this to come up now would be
devastating to our project.

We have O fice of Pl anni ng support, | believe, and
we've nmet with all the neighbors. ANC has been fully
i nvol ved. Commi ssioner Horati o and t he BZA has been actively
i nvol ved in supporting this project. This devel oper | know
has had a magnitude of stop work orders on their project
because there's no -- in my opinion, there hasn't been --

VI CE CHAI RPERSON HART: We're not --

M5. MOLDENHAUER: (Obj ecti on.

VI CE CHAI RPERSON HART: W're not -- actually,
we're not going to talk about what they --

MR, PALKA: Okay. | withdraw that.

VI CE CHAI RPERSON HART: | mean, you're talKking

about your particular project and that's it.
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MR PALKA: Okay. | withdrawthat, and that's al

| have to say as far as our correspondence with the
devel oper. So he's been well aware. And at that neeting,
we told him we were applying for the variance through the
BZA.

Thank you.

MR SULLIVAN. |I'msorry, and I would just |ike
to ask the Board to focus on the good cause objection, if
thereis even -- | nean, | guess that first instance, | would
say there is no party status request here. But if there was
one, it definitely doesn't neet the deadline, and there's no
good cause showing for a waiver of that or for a
post ponenent .

Thank you.

VI CE CHAI RPERSON HART: And | just had one kind
of foll ow up question. M. Ml denhauer, do you have a letter
of authorization for this? And it's -- | assune that you're
pulling it down from sonewhere. Yes, the mc.

MS.  MOLDENHAUER: Sorry. You can see on the
screen, which we will file in the record, an email that |
received at 12: 07 p.m today authorizing me to represent 2003
1st Street LLC at the BZA

Then | will al so show you an i nage that was taken
this norning. You can see here, this is the green wall of

the construction site which is the property. There's no
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| arge orange placard on the site, and ny client has inforned
me that they have not seen it there on that. So there's a
question as to when it was and how long it was.

VI CE CHAI RPERSON HART: What we have is just that
It wasn't. It's not there -- well, what we have is an i mage
showing that there isn't sonething that's -- there's --

M5. MOLDENHAUER: Just speaks for itself.

VI CE CHAlI RPERSON HART: -- no --

M5. MOLDENHAUER:  Exactly.

VI CE CHAI RPERSON HART: But we don't know what
date that is. W don't know what -- again, |'mjust saying
that that's what we have for this.

M5. MOLDENHAUER: And that's all | know, exactly.
| cannot assert anything el se.

VI CE CHAI RPERSON HART: Ckay. Thank you for
bringing this up at the -- so what's before us is whether or
not to-- well, actually, what is before us i s whet her or not
to waive the late filing of a party status request, | guess.
Actual ly, do we have that too? Do we have a request to waive

MS. MYERS: M. Chair -- or M. Vice-Chair, |
t hi nk obvi ously an unusual situation. But to distill it --
and the representative of the person requesting party status
in opposition can correct ne. But it seens |like what is

before the Board are two sort of prelimnary matters, the
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first being it was raised an all eged defect in notice.

And when that is raised, the Board can consi der
whet her to -- based on -- and if the Board would Ii ke to | ook
in Subtitle Y 402.11, the Board can decide whether to
continue with the hearing, whether to postpone the hearing
based on the factors in that section as to whether the
al | eged defect in notice should affect the proceedi ngs today.

And then the other procedural matter would be --
| guess because we don't have a witten party status request
at this time, it wuld be a verbal request to waive the
filing deadline in order to file that party status request.

VI CE CHAI RPERSON HART: So do we have to get that
in witing?

M5. MYERS: | nmay need to consult with QAGon this
one because sone procedural issues have arisen.

VI CE CHAI RPERSON HART: Yes, I'mjust trying to
ki nd of weed through -- wade ny way through this.

So regarding the defect in notice, does there
have to be a -- we already have an affidavit of posting that
says that this has been posted. Subsequent tothat, if there

is an inmage that we see that shows that this is not posted,

then -- I'"mtrying to figure out, well, then what do we do?
It's -- was it down for a day? Was it down for two weeks?
WAas it just up for an hour and then -- | nean, | have

absol utely no idea.
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So I"'mjust trying to kind of gauge, how do we
ascertain whether or not the -- yes, that it's been there for
-- Oor wasn't. O do we just look at it, |ike, okay, there
was a deficiency in the notice, and we say that they have to
have it posted and provide us with, | don't know, two weeks
of photographs show ng that it's there every day? |'mjust
trying to figure out what's the avenue that we're goi ng down.
And i f anybody el se has sone ideas on the Board, that would
be -- now would be the tinme to raise that.
MEMBER JOHN:  If | mght, M. Vice-Chair.
VI CE CHAI RPERSON HART: Pl ease.
MEMBER JCOHN: So the issue is, nunber one, is
there an al |l eged defective notice? And whether that all eged
defect caused the requestor to not request party status

withinthe required time. So -- and whether the proper party

was served, | think. |'mnot sure about that one.
But it seens to me fromthe testinony of -- not
the testinony -- fromthe representation of the applicant's

attorney and the applicant that the opposition -- the party
i n opposition had actual notice that this matter was goi ng
to be heard. And so l'mnot sure -- and that is un-rebutted.
And | assune that the applicant woul d provide the Board with
t hose email s showi ng that there was a conversati on about the
proj ect .

So | am not sure where this Board goes in these
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matters, but | don't see any harm where there's been actual
notice. And that's sort of where | would be, but 1'd | ove
to hear fromthe applicant's counsel

VI CE CHAI RPERSON HART: Conmi ssioner MIler?

COMWM SSI ONER M LLER: I would concur with M.
John. And | don't think there's -- just based on the
I nformation that we've been presented verbally today and in
our record, | don't think there's good cause to either
postpone or grant a waiver so that a late -- a very late
party status request could be nmade. And | agree with M.
John that the actual notice and being that the devel oper
knows that there's construction, that there's already
preparation of construction going on adjacent to their
property.

So I think we should proceed with the applicant's
case today. And if we want to | eave the hearing record open
for the owner of 2003 1st Street to submt sonething in the
record, we can decide that at the end -- during presentation
at the end of today. But I'mready to nove forward, | think.

MEMBER WHITE: M. Vice-Chair, |'mready to nove
forward as well, and you know what my coments were at the
previ ous case. But yes, this one, | don't think it neets the
criteria for postponenent.

VI CE CHAI RPERSON HART: You don't think it neets

the criteria for postponenent, but regarding the waiver
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you're -- because they're | ooking for a waiver for the party
status request.
MEMBER WHI TE: R ght. And yes, at this point, |

don't think a waiver for the party status request should be

granted --

VI CE CHAI RPERSON HART: Ckay.

MEMBER WHI TE: -- today.

VI CE CHAI RPERSON HART: Yes. No, that's fine.
| understood that. So fromwhat | understand, from what |
hear, | think that we are not going to -- that we are going
to deny the waiver -- do | have that correct -- and for late
filing for the party status request. And therefore, the
party status request would be noot. Sorry. |'m]looking at

trying to make sure | have that correct.

M5. MYERS: | think that would be correct.

VI CE CHAI RPERSON HART: Ckay. And so then we can
proceed with the case now. And Ms. Mol denhauer, you can
provi de testinony |ater, as you are very aware -- well aware.

So M. Sullivan, you nay proceed with your case.

MR, SULLI VAN.  Thank you, M. Chair and nenbers
of the Board.

VI CE CHAI RPERSON HART: How much ti nme do you need?

MR, SULLIVAN: Ten.

VI CE CHAI RPERSON HART:  Ckay.

MR.  SULLI VAN So the property is 79 and 81 U
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Street. It's tw lots. They are 17-feet-w de | ots adj acent
to an alley and then backing up to these houses here.
They're very simlar to a previous case as well. In this
case, we're just asking for the side yard relief -- a
variance for side yard relief.

The -- in addition to the exceptional conditions
and practical difficulties related to the size of these
properties and the narrow l|lot size and the practical
difficulty of providing 12-foot-w de townhouses, we have the
additional information that the applicant did receive a
determ nation letter saying that no side yard was required
for this project. And they did receive actually a foundation
to grade pernmit under the sanme decision, that no side yard
was required. And then while that was under construction,
they received the contrary zoning comment that said that a
si de yard now was required.

So in addition to the exceptional conditions and
practical difficulties relating to the size of the property,
we have a reliance estoppel rationale as well for why relief
is justified in this case. The property is uniquely --
t hey' re undevel oped narrowlots. The |ots were created prior
to the current regulations and prior to 1958, actually.

The practical difficulty as stated relates to the
inability to provide 12-foot-w de townhouse |lots and the

probl enms caused by the previ ous approval s granted by the city
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that were acted upon in reliance thereon. And the requested
relief can be granted w thout substantial detrinment to the
public good and wi thout substantially inpairing the intent
purpose and integrity of the zone plan. This is a unique
situation. And as OP stated -- it's in their reports -- does
not inpair the intent purpose and integrity of the zone pl an.
It's two very narrow | ots.

Regardi ng the properties that it backs up to, nost
of the adjacent owners are actually in support of this, and
the ANC is in support of it. And this devel oper that's
backing up to it woul d have known that these were record |l ots
-- devel opable record lots and was not a backyard to that
property. And that the amount of the relief, we're not
asking for arelief fromheight. W're tal king about a five-
foot side yard. So the actual relief requested would be the
di fference of a 30-foot building, just five foot further back
or five foot onto this property |ine.

This is al so supported by the Bl oom ngdale Civic
Associ ation, and there are three letters of support in the
record as well. And the Ofice of Planning has recommended
an approval, and the applicant is here if the Board has any
guesti ons.

Thank you.

VI CE CHAlI RPERSON HART: kay. And | was also

wondering -- | was wondering if -- and again, this is kind
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of the two flats that are being -- that are kind of side by
side. You're looking for a variance. Is it not possible to
build on -- | guess this is already under construction, if
| understood that correctly?

MR PALKA: That is correct. And before we
proceeded to purchase this property, we had our PDRM neeti ng
with Matt LeGant with this set of drawi ngs and revi ewed | ot
occupancy setbacks. Wre there any side yard requirenents,
and our PDRM |l etter that's approved said no. So we relied
on that basically to proceed with the project.

VI CE CHAI RPERSON HART: Ckay. Any questions of
the applicant? |'mhearing none. OCh, there's one question.

MEMBER JOHN: One question. When did you say you
net with the zoning admnistrator? WAs that before you
purchased? | know you said it, but | was witing.

MR, PALKA: That's correct, before we purchased.

MEMBER JOHN: Ckay. Thank you.

VI CE CHAI RPERSON HART: Go ahead.

COW SSI ONER M LLER:  So do we have in our record
the conflicting conmuni cations that you got fromthe ZA? |If
we -- well, | guess we don't have that in our record
regarding the conflicting -- so that's one question, do we
have it inthe record. And | see M. Sullivan | ooking in the
record.

And the second question, so has the zoning
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adm nistrator or the DCRA pulled the permt? O what's

happened?

MR, PALKA: In July of |last year, we were issued
our foundation to grade permts by DCRA with approval to
proceed with construction for the foundation of lot line to
lot line. W were also then approved by WASA for all of our
utilities. W've also been approved by DDOT for all of our

public space permts, projections, everything on both |ots.

So we -- and the only remai ni ng comment in zoni ng
for the full building permt was the side yard relief
requirenent. And Matt LeGrant and the crew have agreed,

obvi ously based on this neeting. But they support us upon
your deci si on.

Thi s has been del ayed | ong enough. W' ve had our
foundation permt for a year, and we're at a financial
breaki ng point on this project, to be really honest with you.
W're -- this is our only developnent project in the
district. The opposition is a |arge devel oper, not the end
user. | would like to stress that and --

VI CE CHAl RPERSON HART: Yes, we don't need --

MR, PALKA: -- you guys know that. So we are at
the point that if this project is going to be del ayed any
further, it's a very fine -- it's just devastating to ne and
ny famly. W're a small, small group. And this has just

gone on so long that it's time to make a deci sion, basically,
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I n our opinion. W believe we've net the requirenents
requi red by our PDRM W have reliance issues with -- we've
| ssued our permts and we're under construction. And we have
a lot of noney commtted to this.

COW SSI ONER M LLER: Thank you. | appreciate
that answer, and |'msorry that you' ve had to go through all
t hat .

MR SULLIVAN: And it's Exhibit 14, page 4, which
IS up on the screen now. It has the PDRM zoning
determ nation letter

VI CE CHAI RPERSON HART: And | don't knowif it's
M. Palka or M. Sullivan. Regarding the tim ng again, you
received a foundation to grade permt with the no side yard
required was July of |ast year?

MR. PALKA: That's correct.

VI CE CHAI RPERSON HART: And you received the
letter -- you nmet with the ZA when agai n?

MR. PALKA: This was -- we received the approved
| etter, | believe it was in May of last year or prior to
those permts being issued.

MR SULLIVAN:  In June is when --

VI CE CHAI RPERSON HART: What |'mtrying to get to
is that's a year. So I'm trying to figure out what's
happened in that year again. | knowm ssed it. | just can't

figure out what that --
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MR, PALKA: So in the |ast year since we were
| ssued those permts, we were -- this is up for the Board of
Zoning to vote on this and the Zoning --

VI CE CHAI RPERSON HART: The Zoni ng Conmm ssi on?

MR PALKA: -- Conmm ssi on. Yes, SO we were --
I nstead of going through the BZA, we were going to see the
outcone of that. So we were a little patient with it.

VI CE CHAI RPERSON HART: So you were waiting for
that to kind of -- to --

MR, PALKA: To see --

VI CE CHAI RPERSON HART: -- progress to see if that
woul d be --

MR, PALKA: To progress and it just --

VI CE CHAI RPERSON HART:  Ckay.

MR, PALKA: -- hasn't progressed.

VI CE CHAI RPERSON HART:  Ckay.

MR, PALKA: So we're just at a breaking point.

VI CE CHAI RPERSON HART: No, that's fine. | just
was trying to kind of get to, kind of, how do we get froma
year. Wiy would you wait a year? You wouldn't want it if
you have --

MR. PALKA: That's correct.

VI CE CHAI RPERSON HART: -- if you have a strain,
then there's --

MR. PALKA: Right.
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VI CE CHAI RPERSON HART: -- you address it then.

kay. So let's turn it to the Ofice of Planning.

MS. BROWN- ROBERTS: Good afternoon, M. Chairman
and nenbers of the Board. The applicant has requested a
variance fromthe side yard requirenent. And they have to
provi de an exceptional situation resulting in a practical
difficulty.

The lots were -- if you look at -- | nean, the
small picture that we have in our report, this square was
subdi vi ded together prior to the current regulations. And
from looking at it, you can see that all the lots were

envi sioned to be row houses with no side yards.

From taking a visit in the neighborhood, | saw
that there were a nunber of smaller lots |like these and
they're all attached. Those units, sonme -- those at the end

units al so are along the property line. So | think that that
was what was envi sioned for the devel opnent of the square.

Providing the required five-foot side yard woul d
result in a narrow 12-foot-w de house on the exterior. Wen
you go to -- go into the interior, it would be further
reduced by stairs and the thickness of the walls. So that
would inhibit the living space of -- within each of these
bui | di ngs.

Granting the relief would all ow the construction

of two new flats and vacant lots within a conmunity that is
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fully devel oped. The devel opnent of the properties would
cast shadows on the adjacent buildings. However, we do not
think that it would be substantially nore than, say, if a
conform ng building would be built and that it would not
cause undo shadow on the adjacent properties.

The buil ding across the alley fromLot 69 that has
w ndows on that side, because the proposed building on Lot
68 woul d have w ndows on that side simlar to the building
across the alley. However, the wi ndows are staggered. And
so there's no direct view fromone w ndow into the other on
both buildings. And therefore, we think that the privacy
woul d not be substantially harned.

The vehi cul ar and pedestrian novenents al ong the
all ey would conti nue. It's 15 feet wide, and therefore,
there woul d be no inpact fromthe proposed devel opnent.

We do not think that there'd be any substanti al
harm to the zoning regulations, as the flats are allowed
within that RF-1 zone. And the regulations are intended to
protect nearby properties, and we think that will continue.
And t herefore, we recommend approval.

Thank you, M. Chairman.

VI CE CHAI RPERSON HART: Are there any questions
for the Ofice of Planning?

MEMBER JOHN:  Just one quick question. So the

| ots that conprise the site, am|l correct in believing that
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those two |lots are probably the smallest in the square? |
don't know if you have that.

M5. BROMN- ROBERTS: There are eight lots that are
-- there are approximtely eight of the lots that are that
size within the square.

MEMBER JOHN: Ckay. And they're all row houses?

M5. BROMN- ROBERTS: And they're all devel oped with
row houses that go fromlot line to |ot |ine.

MEMBER JOHN:  Thank you.

M5. BROWN- ROBERTS: Ckay.

VI CE CHAI RPERSON HART: Any ot her questions for
the Ofice of Planning? Does the applicant have any
guestions for the Ofice of Planning?

MR, SULLI VAN. No, thank you.

VI CE CHAI RPERSON HART: |s the ANC here? Is there
anyone here in support of the application? 1Is there anyone
here wi shing to speak in opposition? Please state your nane
and your address.

M5. MOLDENHAUER: Good afternoon. Meridith
Mol denhauer, counsel for 2003 1st Street LLC, the property
owner of 2003 1st Street Northwest. And | amzoni ng counsel
fromthe law firmof Cozen O Connor.

So | would just like to indicate that this
property is directly next to the proposed site. Not

conplying with the side yard woul d adversely i npact the |ight
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and air to the property. There are no shadow studi es that
woul d show the specific inpact as opposed to a matter of
right project. So it is hard to believe that the Ofice of
Pl anning or the Board can truly evaluate whether or not a
five-foot side yard or no side yard really does have
substantial inpact or not in this case.

In addition to that, we al so have questions as to
whet her or not the applicant has fully satisfied the high
| evel of a variance test. As OP indicated, this is one of
eight other lots that share the sane size or smaller than
this property. There have been other cases in which this
Board, even in the last couple of weeks, where they've
evaluated a variance test. And when a property is the sane
si ze, when you're | ooking at the picture right nowthat's on
the inmage, it | ooks exactly inthe -- or it's the sane width
as a lot of the other properties and a |ot of the other
corner lots that are created conmonly throughout the city in
regards to where two of the corners neet.

So we also -- there's statenents that there are
detriment of reliance or estoppel creating a practical
difficulty froma financial hardship perspective. However,
we al so question whet her there's substantial evidence in the
record to really support that and to conpare as to whet her
or not -- to whether they could subdivide the lot into one

| ot and provide conpliant side yards as a nmatter of right
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woul d create the sane practical difficulty.

The property owner did admt that they were
wai ting for the Zoning Conm ssion to resolve the definition.
That i1ssue has been | ong outstanding and is sonething that
t he devel opnment community has been very nuch aware of. And
I f the property owner decided to wait, that obviously nay be
a known inpact that should be evaluated by this Board as to
whet her or not they can satisfy the financial hardship and
whet her t he Board eval uates financial hardship to satisfy the
practical difficulty here.

In addition to that, we would indicate that
there's nothing in the record that shows the inage. The
rendering that we see on the front page shows the property
fromthe alley. The alley obviously provides a | ot of open
space between this property and the other property on the
other side of the alley. But there's no image coning from
the corner at the intersection of U and 1st Street show ng
really kind of how close this will be to those properties
that front on 1st Street. And so we question whether or not
the record is sufficient to prove that there is no adverse
I npact or no i npact on the public good given the | ack of sone
of those docunments or images.

Thank you.

VI CE CHAI RPERSON HART: Any questions for M.

Mol denhauer ?
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MEMBER WHI TE: Yes, | just want to nake sure |'m

clear. Can you point out where your client's property is on
that map? And have you been able to quantify the inpacts

that the project would have for light and air on the subject

property?

VI CE CHAI RPERSON HART: You need the mc.

M5. MOLDENHAUER: Okay. So ny client's property
Is right here. |'mhovering over it. Can you see that?

MEMBER WHI TE:  Mm hmm

M5. MOLDENHAUER: And then you can enter this in
t 0o. So this is the subject property here. This is ny
client's property right here. So there's a back door,
w ndows, another door here and additional w ndows and then
the dogleg with wi ndows here as well.

VI CE CHAI RPERSON HART: And any devel opnent woul d
i npact the back of the project -- of your client's project?

M5. MOLDENHAUER: There's not -- the applicant has

the burden. And so the question is, what would a nmatter of

right, fully conpliant side yard -- or maybe even a snaller
side yard. What would that be in regards to an adverse
I mpact ?

We don't know because there's no sun studies in
the record to conpare the two. Again, we would be nore than
happy to supplenent the record after the fact. But

obviously, there's the proximty and the fact that the
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property is not on a corner does have -- obviously, it's not
as | arge as sone of these other properties that are abutting
the site.

VI CE CHAl RPERSON HART: | guess | was al so saying
that the applicant is not |ooking for rear yard setback.
It's not |ooking for -- it's |ooking for side yard setback.
So it would nove farther away fromthe property, but it would
still be as tall and as deep.

MS. MOLDENHAUER:  Mm hmm

VI CE CHAI RPERSON HART: So those things are kind
of set. So there would be a building in front of their --

M5. MOLDENHAUER: Behi nd there.

VI CE CHAI RPERSON HART: There is -- yes, behind
your client's property regardl ess. It's just what's the
distance if it is the distance of the renainder of the
property that's not built out on your client's property or
if there was another five feet away fromit.

MS. MOLDENHAUER: And | --

VI CE CHAI RPERSON HART: That's what --

M5. MOLDENHAUER: -- fully understand that, yes.

VI CE CHAI RPERSON HART:  Ckay.

M5. MOLDENHAUER: And so the question is whether
t he property --

VI CE CHAI RPERSON HART: And | understood your --

M5. MOLDENHAUER: -- the applicant subdivides it
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and creates a conpliant five-foot side yard or whether they
pull it back nore fromwhat they're currently proposing and
being able to understand that. And a lot of tines, an
applicant, to satisfy their burden, wll showvarying options
and maybe - -

VI CE CHAI RPERSON HART:  Under st ood.

M5.  MOLDENHAUER: -- how a sun study does not
create additions. W don't have that in the record.

VI CE CHAI RPERSON HART: Under st ood. Any ot her
questions for Ms. Mdl denhauer?

MEMBER JOHN: Just one qui ck questi on.

VI CE CHAI RPERSON HART:  Sure.

MEMBER JOHN: So your client's property is the one
with the orange paint at the top and the dogleg to ny left.
Is that your client's dogl eg?

MS. MOLDENHAUER: Yes, so it's --

MEMBER JOHN: No, to -- okay. So to ny left?

M5. MOLDENHAUER: | had the arrowon it. | think
that's --

MEMBER JOHN: Ckay. So --

M5. MOLDENHAUER: This is their --

MEMBER JOHN. Well, let's just -- is that your
client's or --

M5. MOLDENHAUER: That's ny client's.

MEMBER JOHN: Ckay. And to the other side where
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there appears to be a small wal kway - -

VI CE CHAI RPERSON HART: That's actually not --
that's not correct, though. Is it the second building in?

M5. MOLDENHAUER: It's the second building in.

VI CE CHAI RPERSON HART: So t he second buil di ng i n.
And if you go to the left -- the reason I'mlooking at it,
"' m |l ooking at the --

M5. MOLDENHAUER: The aerial ?

VI CE CHAI RPERSON HART: -- plan. No, |'m just
| ooking at a plan. And the plan shows the property line to
the north of the --

M5. MOLDENHAUER: So our dogleg is --

VI CE CHAI RPERSON HART: -- edge.

M5. MOLDENHAUER: Qur dogleg --

VI CE CHAI RPERSON HART:  Yes.

M5. MOLDENHAUER: -- is here. Sorry.

VI CE CHAI RPERSON HART:  Yes.

MEMBER JOHN: Ri ght, okay.

VI CE CHAI RPERSON HART: Again --

M5. MOLDENHAUER: | apol ogi ze --

VI CE CHAI RPERSON HART: -- |I'mjust | ooking at --

M5. MOLDENHAUER: -- Conm ssioner Hart --

VI CE CHAI RPERSON HART: -- images to show you.

M5. MOLDENHAUER: -- or Vice-Chair Hart. Thank

you.
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M5. MOLDENHAUER: | think I fully disclosed the

amount of time |'ve been able to focus on this case.

MEMBER JOHN: That's fine. So --

VI CE CHAI RPERSON HART: No, that's fine.

IVS. MOL DENHAUER: I don't want to be
m srepresenting anyt hi ng.

MEMBER JOHN: -- I'mtrying to get to the Iight
and air question. So there are wi ndows on that side. And
it looks as if there would be w ndows, but | know there are
w ndows on the back. There is a wal kway between the -- |I'm
sorry -- between the second building and the one to the far
| eft, the dogl eg, okay.

It's difficult toread what this all means because
| amthinking, based on this photograph, that there would be
wi nhdows on t he ot her side of the building that opens into the
wal kway and to the right side -- ny right side. And we don't
know t hat . W woul d need photographs to know where the
wi ndows are.

MS. MOLDENHAUER: And as | stated, | think that
light and air would be comng in from you. And so the
guestion is then, obviously, this is an open patio where
light and air can travel, if the property were pulled away
fromthis rear line here, nore light would be able to get in
to the property.

And | think the question is that there's not
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sufficient evidence in the record currently to prove that
this would not have a substantial adverse inpact given the
fact that there's no conparison between what could be done
as a matter of right and what's bei ng proposed.

VI CE CHAlI RPERSON HART: Are there -- this is for
M. Sullivan or M. Palka. Are there wi ndows on the west
side of the west elevation? It'd be good to turn the m c on.

MR PALKA: On?

VI CE CHAI RPERSON HART: Yes, on your property.

MR, PALKA: There's no w ndows.

VI CE CHAI RPERSON HART: | didn't think so. | just
want ed to doubl e check.

MR. PALKA: And their property that they're doing
is areplacenent in like kind fromwhat | know, because they
have a nonconform ng one.

VI CE CHAI RPERSON HART: Ckay. So M. Sullivan,
you have a presentation -- a concl usion?

MR. SULLI VAN Yes, | do. Briefly, thank you.
Just in response to sone of the coments.

Regarding a shadow study, | typically woul dn't
think one is required in this case because the difference
bet ween the matter of right and what we're asking relief for
isit's not height, of course. It would be five foot cl oser.

Their building is a couple feet away from the

property line. So we can do a shadow study and we can have
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it in -- in a few days. But it's going to show no
di fference. The property is going to have shadow, as he
woul d have expected from the devel opnent that goes behind
there. And he would have known if there's a record lot --
devel opable record lot, and it's going to be 35 feet in
hei ght .

So that was known, and the difference between a
35-foot high building here and a 35-foot building five foot
closer would have no difference on the shade on that
bui | di ng. There's going to be shade on that building
regardl ess. And | would point out to say that the shadowis
going to go deep into that dogleg and hit the w ndow way at
t he back of the dogleg is a stretch as well.

Regar di ng conments on the nature of the variance
test, it's not a high level of the variance test. It's a
variance test, and the word high level is not used in the
regul ations. And we neet it. Actually, we have two separate
rational es, both of which I think would satisfy the Board.
So it's actually an exceptionally strong variance argunent
and on the reliance argunent as well, it's not a financial
hardship. It's a financial practical difficulty, and we can
certainly submt information on that.

But that information is obvious as well when you
purchase two |l ots and with the expectati on based on approval s

fromthe city that you can do 17-foot-w de townhouses and
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have four units. And then it's turned into either just two
units on one | ot or 12-foot-w de townhouses. You can i magi ne
what the difference in the financial expectations would be
at that point.

So we can suppl enent that argunent, if the Board
so desires, and sane with the shadow study as well. That's
all we have. Thank you.

VI CE CHAI RPERSON HART: Thank you. And if | could
have one kind of followup question. The five yard setback
woul d be for both lots. You'd have to have five yards on
either --

MR, SULLI VAN:  Yes.

VI CE CHAI RPERSON HART: -- on either side?

MR, SULLIVAN. That's correct, yes. There's an
exception for corners, but corner does not include alleys.

VI CE CHAI RPERSON HART: Are there any other
guestions for the applicant?

MEMBER WHI TE: Just one question. Did you ever
di scuss a shadow study with OP, or did they suggest that it
woul d be hel pful or they had any feedback on that at all?

MR, SULLIVAN. To ny recollection, no, it wasn't
request ed.

M5. BROMWN- ROBERTS: No, there was no request for
that. | looked at it. And just from experience, you can

| ook and see, you know, what a five foot against a zero is
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going to be in a situation |like this.

There have been -- if it was a 20-foot difference,
then | think I would make the judgnent that, yes, we do need
a shadow study. But | think in this case -- and just from
| ooking at -- and | wal ked around the comunity. And just
| ooki ng at how the other simlar |ots that abut up agai nst
the property line, what sort of shadows and that sort of
thing. And yes, there are going to be shadows there. But
| didn't think -- it seens to be functioning quite -- the
bui | ding seened to be functioning quite well.

MEMBER WHI TE: Thank you.

VI CE CHAlI RPERSON HART: Any other questions?
kay. So does the Board want any other further informtion?

MEMBER VHI TE: No, M. Chairman, | think the
record is quite full

VI CE CHAI RPERSON HART: Ckay. |Is the Board ready

to deliberate? Ch, actually, | should say I'Il close the
record and close the hearing. Is the Board ready to
deli berate? Anybody can start because |'m still nmulling

right now. Go right ahead.

COMM SSIONER M LLER: 1"l just be brief. | agree
with the Ofice of Planning's analysis that the variance
criteria had been net and with the applicant's anal ysis as
wel |l as presented here today in their PowerPoint and as OP

has presented in its report. And the ANC unani nously
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approved this project. W have it inthe record that they're
eight to zero by the ANC by the report. So |'mready to nove
f orwar d.

MEMBER JOHN: So M. Vice-Chair, | agree wth
everything that the Conm ssioner has said. | would further
add that the applicant's presentation that basically argued
that the matter of right would create the sane | evel of shade
on the property of the party requesting -- I'msorry -- of
t he opposition.

But | find persuasive the detrinental reliance
argunent, and | don't believe that we need econonic data
because this is one of those things that sort of speak for
t hensel ves, neaning if the applicant was gi ven perm ssion to
build lot lineto lot line and was anti ci pati ng buil ding two
houses, then | can inagine that there -- two flats -- then
| could inmagine that there woul d be econom ¢ hardshi p based
on that, relying on those representations.

So just |ooking at the photographs -- and | know
| said earlier that we m ght need additional information to
see where the w ndows would be. But typically in these
houses wi th dogl egs, there's a wi ndow that provides light to
the rear of those structures.

And | also credit the testinony of the Ofice of
Planning in particular that there are other simlar types of

buildings in this square. And so | am in support of the
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application based primarily on the detrinmental reliance of

t hat .
VI CE CHAI RPERSON HART: Board Menber Wite?
VMEMBER VHI TE: Yes, | think the record is very
full here. 1've tried to ask as many questions as | could

that | had sone concerns about. But with OP's conprehensive
report that outlined why they believe that the vari ance test
was net in order to be granted the side yard relief.

And the big thing is that these | ots were created
prior to the current regulations and they're very narrow
lots. So it really created an exceptional situationinthis
particular case. So | see very |limted inpacts -- adverse
i npacts that this would cause to the surroundi ng community.

So |I'm prepared to support the application as
wel | .

VI CE CHAI RPERSON HART: Gkay. | wanted to hear
fromny fellow Board nenbers and | have. | appreciate it.
And | really was | ooking or thinking about just the project
that is before us and trying to ascertain whether or not |
would be in support of it, and |I think that | can be in
support of it.

| would echo the comments that my fell ow Board
menbers have made so far, so |l won't repeat them And | wl|
t herefore nake a notion to approve the Application No. 19780

of 79-81 U Street LLC as read and capti oned by the secretary.
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Do | have a second?

COW SSI ONER M LLER:  Second.

VI CE CHAl RPERSON HART: | know. It's been a |ong
day, | guess. Hearing a second, all those in favor, say aye.

(Chorus of aye.)

VI CE CHAI RPERSON HART: Any opposed? Mot i on
carri es.

M5. ROSE: Staff would report the vote as four to
zero to one with a notion by M. Hart, seconded by M. Ml er
wth Ms. Wiite and Ms. John in support of the notion, M.
Hill not present and not voting.

VI CE CHAI RPERSON HART: Summary order.

M5. ROSE: Thank you.

VI CE CHAI RPERSON HART: Thank you all. And Ms.
Rose, do we have any other matters before the Board?

MS. ROSE: No, we do not.

VI CE CHAl RPERSON HART: Hearing that, | will call
t he heari ng adj our ned.

(Wher eupon, the above-entitled matter went of f the

record at 2:49 p.m)
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